(1)  Residential Services Pricing
(a) Pleadings

75.  Several commenters have argued that trends in prices since 1990 indicate that
residential services have not become more competitive and that they may have become less
competitive.™ The Joint Bell Companies claim that there has been a steady upward price
trend since 1990 "based on the average price per minute for basic service, "' and that
AT&T, MCI and Sprint have engaged in "lock-step” pricing with six increases in three
years.'™ IDCMA asserts that, since AT&T first filed its motion, AT&T has continued to
increase prices.'™ Considering both basic rates and discounts, the Joint Bell Companies
argue that price-cost margins have risen since 1990, which they claim is indicative of a
reduction in competition.”™ In a similar analysis, they claim that AT&T's gross margins
(defined as net sales Jess cost of goods soid divided by net sales) increased between 1984 and
1994.'" They claim that this increase in profitability is reflected in an increase in AT&T's
camings pey share over the same time period.'™ The Joint Bell Companies further argue that
AT&T's actual residential price index (APT) remained close to or af the Basket 1 price cap
index (PCT) over the four years following the imposition of price caps, despite the fact that
AT&T's productivity savings exceeded its X-factor, and that MCI and Sprint immediately

1% Joint Bell Companies Junc 9, 1995 Comments at 8, Attachment B, Reply Affidavit of
Paul W. MacAvoy, at figures 14-16; TFG June 9, 1995 Comments at 6; IDCMA
June 9, 1995 Comments at 7; TRA June 9, 1995 Comments at 13; LEC Joint
Commenters June 9, 1995 Comments at 9.

¥ Joint Bell Companies June 9, 1995 Comments, Attachment D, Reply Affidavit of
Jerry A. Hausman, at Figure 1; sec also TFG June 9, 1995 Comments at 6.

% Joint Bell Companies June 9, 1995 Comments at 8; see alsp TFG June 9, 1995
Comments at 6.

% IDCMA June 9, 1995 Comments at 7.

1% Joimt Bell Companies June 9, 1995 Comments, Attachment B, Reply Affidavit of Paul
W. MacAvoy at Figures 14-16.

" Id., Attachment E, William E. Taylor and J. Douglas Zona, "An Analysis of the
State of Competition in Long Distance Telephone Markets,” at 15; see also TRA June
9, 1995 Comments at {3; LEC Joint Commenters June 9, 1995 Comments at 7.

1% Joint Bell Companies June 9, 1995 Comments, Attachment E, William E. Taylor and
J. Douglas Zona, "An Analysis of the State of Competition in Long Distance
Telephone Markets,” at 42.
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matched any AT&T increase in residential prices.'”” This, they assert, demonstrates both
that AT&T has market power and that residential services exhibited oligopolistic collusion.'™
Finally, as evidence of the lack of competition among AT&T, MCI, and Sprint, the Joint
Bell Companies claim that announcements by AT&T of price increases leads 10 increases in
the stock price not only of AT&T, but also of MCI and Sprint.'?

76.  AT&T acknowledges that basic rates have increased, but contends that, after
accounting for discounts, AT&T's average revenue per minute, in nominal terms, has
decreased ™ AT&T also claims that the lock-step increases in basic rates are due to the fact
that Basket 1 price caps keep prices below cost to low volume customers,*” and that
asymmetric regulation of AT&T creates the artifact of price leadership for basic rates.™®
CSE also asserts that alternative reasons exist for similarity in price changes for AT&T,
MCI, and Sprint.>® CSE notes that AT&T raised its rates afier companies nationwide
adopted accrual accounting for various retirement benefits. ™ While MCI and Sprint
followed suit and increased prices, CSE argues that this makes sense if these companies also

19" Taylor and Zona further assert that they were unable to find strong evidence of
productivity growth by AT&T. They claim that this was because there was
insufficient competition 1o force AT&T to improve productivity. Joint Bell
Companies June 9, 1995 Comments, Attachment E, William E. Taylor and J.
Douglas Zona, "An Analysis of the State of Competition-in Long Distance Telephone
Markets,"” at 34-35.

% Id., Attachment C, Affidavit of Jerry A. Hausman, at 12-17.

' Joint Bell Companies June 9, 1995 Comments, Attachment A, Affidavit of Paul
MacAvoy at 30-3].

¥ AT&T December 3, 1993 Reply Comments at 31; sce also AT&T June 30, 1995
Reply Comments, Attachment 1, John Haring, Jeffrey H. Rohlfs and Harry M.
Shooshan I, "Disabilities of Continued Asymmetric Regulation of AT&T,” at Table
I (domestic revenue per conversation minute declined from $0.17760 in 1991 to
$0.16156 in 1994).

' AT&T April 24,1995 Ex Pante Filing, Attachment G, Affidavit of B, Douglas
Bernbeim and Robert D. Willig at 149; see also CSE June 9, 1995 Comments at 5.

* AT&T April 24,1995 Ex Pante Filing, Attachment G, Affidavit of B. Douglas
Bemheim and Robert D. Willig at 150-151_

X CSEJune 9, 1995 Comments at 4.

g (N
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changed their accounting method.>® With respect to the increase in the price-cost margin,
AT&T argues that it should be expected that prices would be above marginal cost in a
market with high fixed costs. ™ AT&T further claims that, between 1991 and 1994, its
average reveaue per minute decreased faster than did the average per-minute cost of
interstate switched access service.™ AT&T contends that this comparison shows that
overall, its prices have declined by more than the amount of the access charge reductions
implemented by the local exchange carriers during this period.

77.  The LEC Joint Commenters note, however, that many discount plans are not
offered ubiquitously, forcing customers in some rural areas to pay the higher basic rate.™

®) Discussion

78.  AT&T's pricing of residential services also supports our conclusion that
AT&T lacks market power. Our analysis of the record indicates that, between 1991 and
1995, AT&T s best available discounted residential rates for customers with mouthly bills
over $10.00 fell between 15 and 28 percent, in nominal terms, depending on usage
patterns.® The record also indicates that MCI and Sprint frequently initiate new discount
plans and that AT&T responds.®"®

79. . In addition, it appears that an increasing percentage of AT&T's residential
customers are selecting discount plans rather than paying AT&T's basic rates. Although the
record does not indicate the exact number of AT&T's residential customers who are on
discount plans, the Commission has previously noted that, in 1993, discount plans accounted
for 33 percent of Basket 1 traffic, while in 1994, calls under AT&T's True Promotions plans

™1d,

™ Id, at 161.

*' AT&T June 30, 1995 Reply Comments, Attachment 1, Joha Haring, Jeffrey H.
Rohifs and Harry M. Shooshan I, “Disabilities of Continved Asymmetric Regulation
of AT&T,” st 26 (AT&T June 30, 1995 Reply Comments, Haring, Rohlfs and
Shooshan Attachment).

3 L BC Joint Commenters June 9, 1995 Comments at 5.

3 Sec Appendix B, Table 1.

™ AT&T April 24, 1995 Ex Parte Filing, Anachment G, Affidavit of B. Douglas
Bernheim and Robert D. Willig at 140-41.
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accounted for 53 percent of Basket 1 traffic.?' The size of this increase strongly suggests
that the number of customers on discount plans has increased. With respect to the
conflicting evidence over whether or not all access cost reductions were passed through to
consumers, we find that AT&T presented the only study that specifically isolated domestic
interstate revenues. It found that, between January 1991 and December 1994, the total
reduction in AT&T’s rates excoeded the total reduction in access charges.?? Further, Taylor
and Zona's argument that AT&T's eamings per share increase demonstrates that AT&T has
market power is inconclusive for the domestic interstate market, since eamings per share
includes profits for all of AT&T s services and products, including equipment sales.

80.  Both the decrease in prices for discount plans and the increasing number of
customers choosing discount plans over basic residential rates strongly suggest that AT&T
unilaterally cannot raise and sustain prices profitably above a competitive level for residential
services. That MCI and Sprint often lead in offering promotional discounts is further
evidence of the rivalry among the three largest interexchange carriers and of AT&T's lack of
market power.

81.  We note that concerns expressed about recent increases in basic schedule
interstate long distance rates are not based on claims that AT&T has the power unilaterally to
naise prices for this service. Rather, the commenters assert that AT&T, MCT and Sprint
have coordinated their price changes and that AT&T is the price leader.”™® We ackmowledge
that the record demonstrates that, since 1991, basic schedule rates for domestic resideatial
service have riscn approximately sixteen percent (in nominal terms), with much of the
increase occurring since January 1, 1994.3'* Moreover, each time AT&T has increased its
basic rate, MCI and Sprint have quickly thereafier matched the increase.?” In addition,

lo Pric

ICE St

on

ke 14
Notice of

jos Concerning Rates fo ¢t Carriers
, CC Docket Nos. 87-313, 93-197, Further
Rulemaking, 10 FCC Red 7854, 7858 (1995).

77 See AT&T June 30, 1995 Reply Comments, Haring, Rohlfs and Shooshan Attachment
at Table 1.

M Sprint November 12, 1993 Comments at 8-9; TRA November 12, 1993 Comments at
8-10; WilTel November 12, 1993 Comments at 8-10; Joint Bell Companies Junc 9,
1995 Comments at 8; TFG June 9, 1995 Comments at 6.

3 This percentage was calculated by comparing total bills paid by each of 60 customer
profiles contained in the Joint Bell Companies June 9, 1995 Comments, Attachment
B, Reply Affidavit of Paul W. MacAvoy, Appendix B at 6-8, 10-12, under January 1,
1991 basic schedule rates and July 6, 1995 basic schedule rates.

4 Joint Bell Companies June 9, 1995 Commeants, Attachment D, Reply Affidavit of
Jerry A. Hausman at Figure I; see also TFG June 9, 1995 Comments at 6.
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studies in the record, including one submitted on behalf of AT&T, suggest that, if price cap
regulation is removed for Basket 1 services, basic residential rates will rise even further '

82. AT&T maintains that lock-step increases in basic residential rates occur
because these rates are below cost for low-volume users (j.c,, those customers who spend
between zero and $3.00 per month in Jong-distance calls).?”” We believe that, to the extent
price caps have kept basic schedule rates below cost, an increase in basic schedule rates is
not inconsistent with finding that AT&T lacks the power to control price. In addition, we
are not persuaded by the Joint Bell Companics’ argument that AT&T has individual market
power based on the fact that AT&T's API has remained close to the PCI over a four-year
period. As the Joint Bell Companies concede, cach time that AT&T raised its basic rates,
MCT and Sprint quickly matched the increase. Thus,wtheexlemthnpncswwwnsenf
the Basket 1 price cap were removed, this is not evidence of AT&T's individual market
power, but perhaps of tacit price coordination. In addition, we note that the Basket 1 API
has been below the PCI by at least one percentage point for approximately 12 of the 14
months since August 1994.”"* Further, beginning in early 1995, the Basket 1 API began to
drop steadily below the PCI, and that the AP is currently 6.2 percent below the PCL?® To
the extent this trend continues, this would appear 10 undercut the Joint Bell Companies’
argumeat. Similarly, Dean MacAvoy’s argument that AT&T has raised basic rates between
1991 and 1994 and that such price increases lead to the increase in the value of AT&T,
MQl, MSmMummMAT&TmuMmrkamer At
most, it suggests that there may be tacit price coondinstion among AT&T, MCI and Sprint.

83. Weﬁndthnthecvndenccmthelwmduconﬂm“mdmemclwventomc
issue of tacit price coordination among AT&T, MCI, and Sprint with respect to basic
schedule rates or residential rates in general. For example, as noted, certain evidence shows
dmﬂwbck-s&q:mmybememthcfndmpmeupslmemhumxhedule
rates below cost, lndthlmypnceludersh:pbyAT&Tulﬁlmofthecum
asymmetric regulatory scheme.™ To the extent, however, that tacit price coordination may

B¢ See. e.g., AT&T April 24, 1995 Ex Pante Filing, Antachment G, Affidavit of B.
Douglas Bernheim and Robert D. Willig at 139,

M AT&T April 24, 1995 Ex Pagte Filing at 51.

' Based on information contained in AT&T tariff transmittals filed since Angust 1994.

31 See AT&T Transmittal No. 9169, dated October 11, 1995, Leuer from Mary
Peterson, Administrator - Rates and Tariffs, AT&T Corp., to Secretary, Federal
Communications Commission, Attachment A, at 2.

= AT&T April 24,1995 Ex Pan Filing, Attachment G, Affidavit of B. Douglas
Bembeim and Robert D. Willig at 137-140; sce alsg CSE June 9, 1995 Comments
at 5.
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be occurring, the Commission would view this as a matter of serious concern. We believe,
however, that this problem, to the extent it may exist, is a problem generic to the
interexchange industry and not specific to AT&T. We thus believe these concerns are better
addressed by removing regulatory requirements that may facilitate such conduct, such as the
longer advance notice period curreatly applicable only to AT&T, and by addressing the
potential issues raised by these concems in the context of the proceeding we intend 10 initiate
1o examine the interstate, domestic, interexchange market as a whole. Because they relate to
the industry as a whole, these issues do not preclude our concluding that AT&T lacks the
power to raise residential prices unilaterally above competitive levels. Thus, the evidence
regarding residential pricing supports our finding that AT&T lacks market power.

84.  Finaily, we recognize that increases in AT&T’s basic residential rates may
occur.® While not relevant to our determination of whether AT&T meets our definition of
non-dominance, we note that AT&T has voluntarily committed to institute two optional
calling plans desigued to mitigate the impact of such rate increases. ™ Under the plan for
low-income customers, AT&T will offer for three years a calling plan that allows low-
income resideatial customers to place one hour of interstate direct dial service at a rate
frozen at 15 percent below current basic schedule rates.”™ These customers also may enroll
in AT&T"s other discount programs. ™ Qualification criteria for customers on this plan will
be those established by state public utility commissions for implementing the Commission's
Lifeline and Link-up programs.”™ AT&T will extend this offer to customers who participate
in the state aid program used to determine qualification in the Lifeline or Link-up in that

B We note, however, that simply because basic schedule rates may rise in a competitive
market does pot mean that they will be unreasonsble under Section 201 of the
Communications Act.

= AT&T September 21, 1995 Ex Parie Letter, at 2-3.

™ 1d, at 2.

Id.

= 1d. FmtheCmmmsmdmmunkuppmgnms.mw

mmmm_summ Decmonme!det 51 Fed. Ret 1371

(1986); 2
! ig i ! [ int Bo: quund Order 2 FCC
Rcd 2953 (1987) iz al.sn IAD 1995 Long D:sunce Ma:ku Share Report at 48-76.
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state, 1o areas in a stalc not currently covered by an approved Lifeline or Link-up plan,
This plan should ameliorate any potential "rate shock” for low-income customers.

85.  AT&T aiso has voluntarily commitied to offer an optional plan that would be
targeted to serve low-volume residential customers but that will be available to all. ™ AT&T
will offer for three years an interstate direct dial service for low-volume residential
consumers that allows them to purchase calling at guaranteed rates. For the first year,
caliers will pay $3.00 per month for the initial 20 minutes at any time during the day, and
calling in excess of the first 20 minutes will be priced on a postalized basis at the rate of
$0.25 per minute for peak (Day period) calling and $0.15 per mimute for off-peak (Evening
and Night/Weekend period) cailing.® During the second year, the service will be priced at
$3.00 for the initial 20 minute period aad 0o higher than $0.27 per minute for peak and
$0.16 per minute for off-peak overtime calling. During the third year, the service will be
priced no higher than $3.25 for the initial 20 minute period and no higher than $0.27 per
minute for peak cailing and $0.16 per minute for off-peak overtime calling. 2 AT&T will
notify its customers of the availability of these plans through a bill message every third
month whea their usage in that moath is below $10.™ In addition, AT&T will develop a
consumer outreach program that will inciude, among other things, the following: (i) AT&T
wﬁ!knplanmnuﬁomlmdbedpuﬂkinfmnﬁmpmgmmnodfyiumepubﬁcofﬂxe
availability of these offers; (if) AT&T will inform the consumer advocates participating on
t&AT&TCmmmmmmmmbwmmofﬂnwﬂabﬂhy
of these offers; (iif) ATAT will train its customer service representatives on the provisions of
these offers and insure their understanding of the application of these offers to a customer’s
particular calling pattern. ™

B¢ AT&T September 21, 1995 Ex Parte Letter at 2. Customers in those areas may
enroll in this offer by demonstrating their participation in that state aid program. The
SmofDehwaxewnamlydounmpuﬁci;mineiﬂwrlifdineorUnk-up.
Therefore, AT&T will qualify Delaware customers for this offer based on their
participation in a public assistance program identified in consultation with the
Delaware Public Utility Commission. [d,

il R

il

™4,

PId, at 2.

™ Id., as clarified by AT&T October $, 1995 Ex Pante Letter at 1; see also Waliman
October 4, 1995 Letter at 1-2,
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86.  AT&T further has committed to file changes to its average residential
interstate direct dial services on not less than five business days’ notice, if those changes:
(1) increase rates more than 20 percent in a single year for customers making greater than
$2.50 in calls per month; or (2) increase the average monthly charges more than $.50 per
month in 2 single year for customers making less than $2.50 in calls per month. ™ This
determination will be made on the basis of average per minute charges separately for the
Day, Evening and Night/Weekend time periods and determining the impact on customers of
the proposed change by comparing the existing and proposed price over all minutes of use
levels. ™ Such tariff transmittals will be clearly identified as affecting the provisions of this
commitment. While we believe the risk of losing significant market share to its
competitors will effectively deter AT&T from proposing such rate changes, we note that the
Commission has authority to defer the effective date of such changes for the maximum
statutory period of 12G days and to suspend the charges for the full five-month period in
order to conduct a full investigation if AT&T were 1o propose such increases. In addition,
AT&T has committed to offer for a period of three years an interstate optional calling plan
that will provide residential consumers a postalized rate of no more than $0.35 per minute
for peak calling and $0.21 per minute for off-peak.™

87.  With respect to these plans, AT&T states that, in the event of significant
change in the structure of the interexchange industry including a significant reprice or
restructure of access rates, AT&T may file tariff changes to these plans on not less than five
business days’ notice.™ We note that, ip considering the effects of such changes on AT&T's

B! AT&T September 21, 1995 Ex Pante Letter at 2-3, as clarified by AT&T October §,
1995 Ex Parte Letter at 1; sec also Wallman October 4, 1995 Letter at 2-3. The 20
percent and $0.50 commitments will apply on a cumulative basis in a calendar year.
AT&T October 5, 1995 Ex Pane Letter at |.

B3 AT&T September 21, 1995 Ex Parie Letter at 3. AT&T will calculate a separate
weighted average of rates for all mijeage bands (weighted by the relative number of
minutes for each mileage band) for the Day time period, the Evening time petiod, and
the Night/Weekend time period. AT&T will calculate the impact of a rate change on
a one-minute-per-month Day caller, a two-minute-per-month Day caller, a three-
minute-per-month Day caller, etc., and will perform similar calculations for a
hypothetical caller who called oaly during the Evening hours and a bypothetical caller
who called only during the Night/Weekend hours. AT&T October S, 1995 Ex Pane
Letter at 1; see also Wallman October 4, 1995 Letter at 2-3.

B ATAT September 21, 1995 Ex Parie Letter a1 3.
o Id.

2 1d, at 3. Such tariff transmittals will be clearly identified as affecting the provisions
of this commitment. [d.
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commitment to the postalized rate, we will take into account the fact that $0.35 per minute
for peak calling and $0.21 per minute for off-peak are greater than the current basic schedule
rates. AT&T further states that this commitment does not apply to services provided via
access service obtained from a pew entrant to a local access market, unless those access rates
arc comparable to those charged by the incumbent local exchange access provider. ™’

@ Business and 800 Services
(a)  Discussion

88.  AT&T incorporated its pleadings from the Interexchange Competition
proceeding into its motion ing reclassification as a non-dominant carrier.®* As noted
above, the Commission in the ition proceeding found that business
services (except analog private line) and 800 services (except for 800 directory assistance)
had become *substantially competitive” and, accordingly, streamlined its reguiation of those
ATA&T services.™ In January 1995, the Commission issued an order that streamlined the
regulation of AT&T's commercial services for small business customers after finding that
AT&T lacked market power with respect 1o these services,

89.  After reviewing the record established in the Interexchange Competition
proceeding and our orders where we found business services to be substantially competitive,
we find that the facts that supported our finding of substantial competition also support a
finding that AT&T lacks market power with respect o these streamlined services. ' In

il (N
% AT&T Motion at 14 n.43.

™ Firgt Interexchange Competition Order, 6 FCC Red at 5881-82, 5887, 5911; Second
Interexchange Competition Order, 8 FCC Red at 3669, 3671.

1995 AT&T Price Cap Ordeg, 10 FCC Red at 3014-20.

»*! In concluding that business services had become substantially competitive, the
Commission relied on its finding that the business services marketplace is
characterized by substantial demand and supply elasticities that limit AT&T s ability
to control price of business services, on AT&T's pricing of business services under
price cap regulation, and on AT&T's market share in business services. First

iti , 6 FCC Red at 5887-89. The Commission also
relied on its findings that AT&T docs not enjoy overall cost advantages over its
competitors, nor advantages due to AT&T's size and resources that are so great as to
preciude the effective functioning of the business services market. Id. at 5890-92.
The Commission found that 800 services had become substantially competitive based
(continued...)
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addition, wemm,mmwzwewiﬁaﬂy{wudﬁm
AT&T lacks market power with respect to commercial services for small businesses. *?

(3)  Operator Services and Calling Cards
(a) Pleadings

90,  ATAT assens that effective competition exists for all services which comprise
the interstate, domestic, interexchange market, and that meevidmcgm themco::'wnh
regard 1o operator services justifies classifying AT&T as a noun-dominant carrier.>® Citing
numerous technological, marketplace, legal and regulatory factors, ATAT asserts that
~[elvery aspect of service in this segment is subject to vigorous competition, and that
AT&T's market share of calling card services fell from over 75 percent in 1986 to about 64
percent in 19942 AT&T further asserts that with respect to openator-handled call:;
competition reduced AT&T’s share by nearly 10 percent from 1993 through 1994.

9].  Several commenters dispute AT&T's usut\o:‘s and contend that AT&T hat
remains dominant in the operator services market segment. These commenters argue
AT&T retains a significant majority of the operator services market segmeu,”’ that AT&T
hupmpﬁaaqmlﬁngardsandbﬂﬁngmdwﬂecﬁmmannhLBCs.Mpmfde
it with an unfair competitive advantage, ™ and that any change in ATAT's dominant carrier

ui(...continued)

on the introduction of 800 number portability, Second Interexchange Competition
Qrder, 8 FCC Red at 3669.

14, at 3027.

3 AT&T Motion at 12, 13.

W AT&T April 24, 1995 Ex Pang Filing at 27.

U3 &

4 ONS November 12, 1993 Comments at 9-10; PhoneTel November 12, 1993
Comments at 2, 10; Sprint June 30, 1995 Reply Comments at 2, 4; MCI June 9, 1995

Comments at 1-2, 11; CompTel June 9, 1995 Commeats at 14; Oncor June 9, 1995
Comments at 1; MCI November 12, 1993 Comments at 8, 0.17.

#7 ©NS November 12, 1993 Comments st 9-10; PhoneTel November 12, 1993
Comments at 9.

% NS November 12, 1993 Comments at 10-15, 13 n.13; MCI June 9, 1995 Comments
(continued...)
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status should be deferred pending resolution of other relevant regulatory proceedings.™”
More specifically, CNS cites its previous argument from the 1991 Interexchange Competition
procecding that AT&T retains as much as 90 percent of interexchange operator services. ™
Otber commenters suggest other market share estimates of 64 percent™' and 65 percent or
more.2? PhoneTel aiso argues that as of November 1993, no studies indicate a significant
reduction of AT&T's market dominance. ™

92.  These and other commenters argue that AT&T has exploited its market
dominance by introducing proprictary card issuer ideatifier (CTID) calling cards and has
persuaded millions of AT&T and LEC calling card holders to shift to CIID cards, ™ Oncor

4y, . .continved) .
at 11; CompTel June 9, 1995 Comments at 2, 13-14; Oncor June 9, 1995 Comments
at 3; MCI November 12, 1993 Comments at 8 n.17.

3 phoneTel November 12, 1993 Comments at 9-10; Sprint June 30, 1995 Reply
Comments at 3; MCI June 9, 1995 Comments at 12; MCI November 12, 1993
Comments at 9.

% CNS November 12, 1993 Comments at 9-10 (citing First Interexchange Competition
Order, 6 PCC Red at 5906). See also PhoneTel November 12, 1993 Comments at 9.

1 CompTel June 9, 1995 Comments at 13,
1 Oncor June 9, 1995 Comments at 2.
3 phoneTel November 12, 1993 Comments at 9.

4 Id, a1 6; see alsg CNS November 12, 1993 Comments at 12; Oncor June 9, 1995
Comments at 2-3; CompTel June 9, 1995 Comments at 2, 13-14. "Proprietary”
calling cards are calling cards that can be validated only by the carrier issuing the
card or by other carriers the card issuer specifically allows to access validation and
Order and Request for Supplemental Comment, 7 FCC Red 7714, 7715 (1992) (BPP
Phase Onc Order). The card issuer identifier format (CIID format) is a format for the
numbering of calling cards developed by Bell Communications Research Inc.
(Belicore). The CIID format, which is available only to card-issuing interexchange
carriers, utilizes a six-digit card issuer identification number assigned by Belicore,
plus a four-digit account number and a four-digit PIN pumber assigned by the card
issuer. The six-digit CIID number allows other carriers to identify the interexchange
carrier that issued the card. The CTID format was developed to enable all
interexchange carriers to issuc fourteen-digit calling cards in a format which the
BOCs could recognize and validate for intraLATA 0+ calls. 1d. at 7715 n.6.

(continued...)
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i i the market pressures
i Mhmmm-dommmmmmmynoﬁ@mmw  pr

zhf,.::d by AT&T's ClID cards in ways, such as by increasing rates, that mu}t in increased
dominance by AT&T.®* MCI claims that AT&T'S CHD cards have enabled it 1o coerce

remise owners into ibil mei:payphowwAT&TbegnuscAT&ir.unvaMu;T
EmhLBC:ndhsmmlﬁngurdswhﬂewmpeﬁmannm)nhdmthcmﬂ!mnsofAT

roprietary CIID cards.™ Oncor potes that AT&T curreatly is m; presubscribed long-him
gisuncc carrier for 65 percent or more o_fpublic phone Jocations. CNS and othe:;m
that AT&T has used anticompetitive allmg card strategies to h:on(herT&T?‘emC;rs ervices
providers (OSPs) for which the Commission formally ‘dmnhwimependem'wcs S
a:guumnAT&Th:sbimngmdeonecuon;gmmenuw ; EC g
often upavailable, or are available at less favorable terms, to other interexchange carmers.

93.  Sprint argues that, before the Comunission grants AT:&T's motion, it must
removetl;emaininghmimtomn-ywopmwrservices.‘“ Sprint suggests that this

134(__.continued)

i j i . 9 perceat of the industry’s

The LECs issue non-proprietary calling cards In1991,.2 ¢

callin minutes of sewerebﬂledtothenm-pmptmryl_ﬁ_ﬂuﬂmgurds,

e . 1o AT&T. AT&T's pmpnet_arry (oi119] ;dss
msentedwnximalclyﬁpacentofthemrkﬂinl”l. AT& September 8,

&umwﬁm%kwm,wemmeumqmor,mwm

F. Cawn,Acﬁn:Secmry.FeduﬂCommunk:ﬁmsCommmm,nAmchmem 2.

i i T&T
in secu yphonembmilmsmﬁmu:fauthaA
gﬁmf%mnﬁﬂcmmmnmmmmawmx

i i i i their own
amngalds.whleoompemmtunonlyvahdneL_BCaldsmd
:::12. AT&T an)dms represent to payphone ownerslmne!ncomplewfg.rwcr
percentage of 0+ calls, from which the payphone owner receives a commission, than

can its competitors.
5 Oncor June 9, 1995 Comments at 3.
% MCI June 9, 1995 Comments at 11.
7 Oncor June 9, 1995 Comments at 2.
November Comments at 13-14 (citing Letter from Donna Scarcy,
" - lz&ﬁnﬁaﬁm Commission, 1o Robert E. Allen, AT&T, 7 FCC

Secretary, Fedenal
Red 7529, 7530 (1992) (Admonishment Letter)); PhoneTel November 12, 1993
Comments at 6, 8; Oncor June 9, 1995 Comments at 3.

1% (NS November 12, 1993 Comments at 16.

* Sprint June 9, 1995 Comments at 1.
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objective can be accomplished by adopting a billed party preference system.™ CNS and
Oncor, however, assert that adoption of billed party preference would further strengthen )
AT&T's already dominant position.®? PhoneTel, Sprint, and MCI arguc that any change in
AT&T's dominant carrier status in the operator services market segment should await
resolution of the billed party preference proceeding.™

94, AT&Tdiq)utestheassenionsthnAT&T'spmpﬁewycalﬁngwdsmd
villing and collection arrangements provide it with an unfair competitive advantage. I -
aques&ndwCommissionhsfwudp:op:imryaMsmﬂypmmea{sfomthogee.
AT&T further argues that its competitors have admitted that intense competition exists in
long-distance today with numerous customer choices for all sex'van."" AT&T maintains that
wmpeﬁﬁmmopemrmim,junnmmmmmm,.hs!;’mfmm
bytechnologicﬂadm.m:teqﬂwefm,mdmguhlendlegﬂms. In
particular, AT&T notes that the Commission has adopted measures so that callers may use

* 1d, Sprint June 30, 1995 Reply Commmni!;mﬂmMCUune?. 1995
Comments at 11-12 (arguing that a billed party prefereace system will reduce
AT&T's market power in the 0+ payphones).

2 CNS November 12, 1993 Comments at 17-22; Oncor June 9, \;95 C?)nsx?msn 3.
CNS claims that billed party preference likely would force out of the market
thosecompmieslhﬂfowspﬂmﬂymnpuﬂormiuubeameindependun@h
often do not offer substantial "1 +* mﬁeaorallingn:dsmdthuefom—unhkg
AT&T,MCllndSpdm—wwldnothclbhtorelyonuemmdh;eofeximg
presubscribed *1+° customers to presubscribe to their "0-+* services. CNS also
mmmmdmmmmmmmu
LEC's and the cost of rendering its own bills, likely would exceed reveaues which
would be received by an OSP for the services rendered an individual user. CNS
November 12, 1993 Comments at 17-22. Oncorchimstbatbiﬂedpmyptefet_encc
would be so prohibitively expeasive for smaller competitors to implement that it
would destroy the "0+ market. Oncor June 9, 1995 Comments at 3.

3 pponeTel November 12, 1993 Comments at 9-10; Sprint June 30, 1995 Reply
Comments at 3; MCI June 9, 1995 Comments at 12; MCI November 12, 1993

Comments at 9.
% AT&T December 3, 1993 Reply Comments at 20.

9 14, at 21 (citing BPP Phasc One Order, 7 FCC Red at 7719).

% AT&T June 30, 1995 Reply Comments at 10; AT&T April 24, 1995 Ex Pane Filing
at 19-20.

1 AT&T April 24, 1995 Ex Pane Filing at 28.
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access codes to reach the carrier of their choice for operator service calls, regardless of the
carrier to which the phone is presubscribed. ® In addition, AT&T asserts that the
Commission now requires that all interexchange carriers be given the same access to billing
and validation data for LEC calling cards as is provided o AT&T.*

®) Discussion

95. There is evidence in the record that AT&T's operator services face increasing
competition from other OSPs and from providers of prepaid calling cards, and that AT&T's
market share of operator services has declined significantly in recent years. The record also
shows that AT&T s proprietary calling card may have given ATAT an advantage in
obtaining payphone presubscriptions, but that AT&T's share of calling card minutes has not
differed significantly from its share of total interstate minutes.™ We conclude, based on this
record, that AT&T's competitive position in the provision of calling card and other operator
services does not create market power in the overall interstate, domestic, interexchange
telecommunications market.

96.  The commenters argue at length that AT&T's use of the proprietary CHID card
gives it unfair competitive advantages.™ We previously have found, however, that there are
benefits associated with the use of proprietary , such as promoting the "important public
interest of. . . consumer choice in the presubscription environment."?” Pursuant to
requirements adopted in Phase 1 of the Billed Party Prefercnce proceeding, AT&T today “no
longer marketfs] its proprietary cards using a 0+ message” to gain a competitive advantage

* 14, at 29 n.73.
* Id, at 28-29.

™ AT&T September 6, 1995 ex parie submission from Charles L. Ward, Government

™ PhoneTel November 12, 1993 Comments at 6; CNS November 12, 1993 Comments
at 12; Oncor June 9, 1995 Comments at 2-3; CompTel June 9, 1995 Comments at 2,
13-14.

™ BPP Phase One Ordes, 7 BCC Red at 7719. We found that "[cjonsumers who want
to use 0+ access without ever having to concern themselves with learning access
codes. . . may choose to carry a nonproprietary card. . . . In contrast, consumers
who have a strong preference for an IXC may currently choose to canry that IXC's
proprietary card. . . . Finally, consumers may choose t0 carry two or more calling
cards. . . 30 as to maximize their range of choice as to dialing sequence and IXC
carrier at all locations.” Id, at 7723.
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with public phone presubscriptions.”™ We also note that the record in a related proceeding
shows that by 1992 MCI and Sprint, together, had issued over 32 million proprietary
wds.ﬂl

.97. We disagree with the arguments of Sprint, MCI, and PhoneTel that the
Cf:mmusion should defer consideration of AT&T's status as a dominant carrier until the
Mm pmceed'.ing is resolved. The Commission recently sought comment
in that procecding oo a suggestion by various parties that the Commission require OSPs to
provide rate branding to callers from public phones, and that it shouid establish benchmarks
for OSP rates as an altemative 10 implementing billed party preference.” The
reclassification of AT&T as a non-dominant carrier would not affect the Commission’s
nbﬂnywconﬁdenndmwlvethmandmberwmudin;kmintheaﬂlﬂm
hﬁmmdocka,wrwmldhﬁmhmemm‘ availabie to the Commission in that
p X

98. With regard to CNS's argument that AT&T has negotiated advantageous
billing and collection agreements with LECs that are often unavailable at the same terms to
mmosn.wemmm-pnyﬁnhglndwﬂeaionmmmwbngu
regulated under our rules.™ As the largest OSP, whether dominant or pot, AT&T logically
must Jook to that which is most efficient: coptracting out its billing and collection functions,
or performing that work in-house. Having the option of doing its own billing and collection
;lnm:n;;_n_mhbly givaofAT&Tso&:P:dmageinnegoﬁningﬁvmblecomm with LBCs.

tion, groups of smaller bave the supplemental option of ing their resources
mememmhMemebﬂlthwﬂeaimfmﬁh:mMmmr
services operations.

. 9. Finally, we note that the Commission has closely monitored operator services
mrecemyan,mdtheprimuypmblunsthatwelnveobaervedinthismnku:egmemhavc
not involved AT&T.™ Rather, it appears that, to the extent this market is not performing
efficiently, this is due to OSPs that charge extremely high rates to unknowing payphone

™ AT&T June 30, 1995 Reply at 15.

™ BEP Phase One Order, 7 FCC Red at T717.
7 Public Notice, 10 FCC Rcd 5022 (rel. March 13, 1995).

7

Detariffin

Order, 102 FCC 2d 1150 (1986).

m Sce ;‘nﬂl‘n! R‘zx”g 2 SR DNSUDK
, Federal Communications Commission at 12-33
(rel. November 13, 1992) (reporting results of third review of OSPs and aggregators).

v,
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customers.”™ We note that the Commission is moving aggressively to address these
problems. For example, the Commission recently issued an order to show causc against an
OSP that was the subject of numerous complaints, and we are currently investigating other
carriers, none of which is AT&T.”™ More gencrally, the Commission, in the Billed Party
Preference proceeding, will be considering various ways to prevent payphone customers from
unknowingly being charged unanticipated rates. Moreover, to the extent that there are
problems in this market segment, they do not appear attributable to AT&T.

(4)  Analog Private Line and 800 Directory Assistance

(a)  Pleadings

100. AT&T claims that, upon implementation of number portability, the
Commission found that 800 services were subject to substantial competition and accordingly
streamlined the regulation of those services.™™ In response, commenters point out that
AT&T retains its monopoly position in the 800 directory assistance market, and they assert
that the Commission itself acknowledges as much.® AT&T has not specifically addressed
the issue of 800 directory assistance in any of its pleadings.

101.  With respect to analog private line service, TRA asserts that within a twelve
month period culminating a few months after the Commission adopted further streamlined
regulation of AT&T's business services, AT&T proposed a series of dramatic increases in its
rates for analog private line service, which inflated some charges by as much as 500
percent.’™ TRA further asserts that despite opposition from a number of its largest
cusiomers, AT&T repeatedly declined to moderate these rate increases.”™  Fipally, TRA
notes that AT&T recently imposed a variety of new rate increases on analog private line
service that bring the total rate increases to almost 1000 percent. IDCMA asserts that

™ See, g.g., id. at 26 ("many of the OSPs that reporied the highest incidence of
complaints handled very small volumes of traffic”).

™ Oneraton c., DA 95-982 (rel.
Apr. 27, 1995).

2 AT&T Motion at 13 (citing Second Imerexchange Competition Order, 8 FCC Red at
3671).

™ Comypre] November 12, 1993 Comments at 6 (citing Sccond Interexchange
Competition Onder, 8 FCC Red at 3669); see also MCI November 12, 1993
Comments at 6.

W TRA November 12, 1993 Comments at 9-10.
»id
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AT&T's share of private line service market segmeat by tbe end of 1994 was 72 percent,
dwarfing the ten percent share of AT&T's nearest competitor.™ IDCMA further assents that
the HHI for this service is a high 5320 and that this demonstrates that the scgment is highly

concentrated. ™
()  Discussion

102. neCommissionmeodydeclinedw'suughnl:glsemguhdonofAT&T’s
w&,‘x?mmmmummmmmmm@uum
oftheimpbmennﬁmofsmnumberpombﬂity,butdeclinedmstlwnlinemgu!a_uonofsoo
dimorymimnoebmunum;ewieewwunmbenﬁecwdbywmb;r’pombﬂnymd
therefore would coantinue to be a monopoly service provided by AT&T. We'expm&s.edm
concern that elimination of price cap restraints for this service would Jead 10 higher prices.

103. mmmmmmm,unmpweqm
mwmummmkaMAT&Tmmumﬂkyhmmﬂmfm
this service offering, since it currently is the sole provider of this service. W,we
domfmueeaﬁpiﬁam&uaMAT&Twmnisembmﬁ:nythepnce‘ofﬂqswwioe
wtheda:imenofmmmdnuﬂduCanmissimdedueAT&Tm—dommnPtbe
overal) long-distance market. Olhuenﬁﬁuhveindiawdadeﬁm!noﬁerm?wuve
directory assistance services, and such new entry would act to restrain any exercise of market
power by AT&T.™ In addition, we note that, ip 1994, AT&T's revenues from 800
directory assistance service represented a mere .07 percent (0.0007) of AT&T's total

_ ™ IDCMA June 9, 1995 Comments at 6.

=K

= 1995 AT&T Price Ordet, 10 FCC Red at 3023.

™ Second Interexchange Competition Order, 8 FCC Red at 3671.
i (X

™ See, £.g., Petition of the Southern New England Telephone Company for Declaratory
Ruling, DA No. 95-1062 (filed May 8, 1995).
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revenues for that year.”™ This amount is so small and insignificant, compared with AT&T's
total revenue, as to be de minimis.

104.  With respect to analog private line service, the Commission in its 1995 AT&T
Price Cap Order declined to remove analog private line services from price caps based on
our finding fanyanaﬂierﬂuteﬁmimﬁngpﬁcecapmaimscwldludmhighupﬁm
for these services, while adequate substitutes were not available to all users of analog private
line services.™ The Commission, however, noted that analog private line services are being
used less frequently as analog private line customers are migrating to digital and virtual
private line services.”

105.  While we recognize that AT&T may have the ability to raise the price of
analog private line service above competitive levels, the use of this andlog service is
declining with the advent of new digital technology and, hence, AT&T’s position is unlikely
1o continve for a sustained period of time. We believe that the analog private line service
segmem.ﬁbsmdireaorymimmesewice,kwmaumdmﬁgnifmmhﬁvcwm
overall interstate, domestic, interexchange market (accounting for only .02 perceat (0.0002)
of AT&T's total interstate revenues) as to be de minimis.”™ More specifically, we conclude
that the record will not support a finding that the absence of close substitutes for these two
discrete services demonstrates that AT&T possesses market power in the interstate, domestic,
interexchange market.

106.  Fimally, we note that, for a period of three years, AT&T has voluatarily
committed, with respect to 800 directory assistance service and its interstate analog private
line service, to limit any price increases for these services to 2 maximum increase in any

™ 1n a letter, dated June 22, 1995, from M.F. Del Casino, Administrator, Rates and
Tasiff, to William F. Caton, Acting Secretary, Federal Communications Commission,
AT&T reported its revenues for 800 directory assistance services as $24 million for
1994. AT&T June 22, 1995 Letier (AT&T price cap filing adjusting price cap
indices 0 reflect changes in access costs). This is approximately .07 percest of the
$37 biltion reported as AT&T"s toll revenues for 1994. IAD 1995 Long Distance
Market Share Report.

3

19935 ATAT Price Cap Order, 10 FCC Red at 3023 (citing First Increxchange
Competition Order, 6 FCC Red at 5895).
, 10 FCC Red at 3024; First Ierexchange Compesition

1995 ATAT Price Cap Order
Ontler, 6 FCC Red at 5893; Pri , CC Docket
No. 92-134, Report, 8 FCC Red 5165, 5170 (1993),

m

™ In AT&T's June 22, 1995 Letter, AT&T reported its revenues for analog private fine
services as $8.2 million for 1994.
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year of no more than the increasc in the consumer price index.™ AT&T aiso bas voluntarily
committed, for a period of three years, to file such tariff changes increasing the prices for
these services on not less than five business days’ notice, and to identify clearly such tariff
transmittals as affecting the provisions of this commitment.™ We belicve that these
commitments effectively address any concerns raised with respect to AT&T’s provision of
800 directory assistance and analog private line services.

(5)  Service to Alaska and Hawaii

(a)  Pleadings

107. TheSuteofAhsh(Ahsh)coumdsthnAT&stouldminchssiﬁedas
mmumwm«w,m,mmmmmmm.
Alasks notes that the Commission has taken the position that there is one geographic market
for interstate, domestic, interexchange telecommunications services.™ Alasia argues that, if
AT&T is reclassificd as a non-dominant carrier based on the nature of the market in the
Lower 48 states, the Commission will have to reverse its policy on the single geographic
market for telecommunications services, because AT&T retains market power and should
remain dominant in Alaska. ™ Alasks expresses concern that, given the unique requirements
oftthhshmrku.mymiwﬁoninAT&T'lobﬁpﬁonmmeewldhveAhsh
without service or the benefits of rate integration.™ The Alaska PUC similarly urges the
Commission to maintain AT&Ts obligations to provide service to Alaska on the same terms
and conditions a5 throughout the rest of the nation.™ The State of Hawaii (Hawaii)
maintains that the effects of granting AT&T’s motion on rate integration, geographic
.m,mmwmhnummywmmem.ﬂ Hawaii
expresses conceru about the effects on rate integration, because, according to Hawaii, AT&T

™ AT&T September 21, 1995 Ex Parte Letter at 2, as clarified by AT&T October 5,
1995 Ex Parte Letter at 3.

™ AT&T September 21 Ex Parte Letter at 2.
™ Alaska November 12, 1993 Comments at 1 n.2.

# Id, (citing Fourth Report sod Oder, 94 FCC 2d at 573-76).

™ 14 at 2. LEC Joint Commenters also ask the Commission to ensure that, even if
AT&T is reclassified as non-dominant, it not be allowed to discontinue service to
rural areas without another facilities-based carrier available. LEC Joint Commenters
June 9, 1995 Comments at 1-4.

™ Alaska PUC October 4, 1995 Bx Paric Letter at 1-2.
30 Hawaii December 3, 1993 Reply Comments at 5-18.
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previously has asserted that it is not required to offer cenain services to Hawaii at integrated
rates.’® Hawaii claims that AT&T has also raised questions about the feasibility of
continuing to offer MTS and WATS at geographically averaged rates.*® Finally, Hawaii and
Alaska urge the Commission to ensure that the current tariff review procedures regarding
geographic deaveraging of rates are not altered if AT&T is classified as non-dominant.*®

108. ATA, the City of Anchorage (Anchorage), and GCI raise issues related to the
merger of AT&T and Alascom. ATA and GCI contend that any declaration of non-dominant
status for AT&T should not be applied to AT&T/Alascom.™ ATA argues that, without the
designation of a dominant casrier and its obligation to serve, many communities in Alaska
would be left without access to intrastate or interstate service.*™ GCI also claims that, upon
AT&T's purchase of Alascom, AT&T/Alascom will have control over monopoly bottleneck
facilities in Bush, Alaska.’® Anchorage contends that the Alaska market is a duopoly, with
Alascom and GCI moving their rates in unison with little benefit to the consumer.™”

109. In response to the AT&T September 21, 1995 Ex Parte Letier and the AT&T
October §, 1995 Ex Parte Letter, Alaska, Hawaii and LEC Joint Commeaters express
concerns that AT&T's voluntary commitments do not ensure geographically averaged
rates.®® GCI asks the Commission to confirm that AT&T must comply with all requirements

1 1d. at 9-10.
2 1d, a1 12-13.

"’Hawaiis?xemberzs. 1995 Ex Panie Letter at 2-3; Alaska October 4, 1995 Ex Parte
Letter at 1-2.

et ;Cl‘A November 12, 1993 Comments at 1-2; GCI June 30, 1995 Reply Comments at

*d a2,

%% GCT June 30, 1995 Reply Comments at 3.

™ Anchorage November 12, 1993 Comments at 2. Anchorage claims that Alascom and
GCIT benefited from about $20 million dollars in access cost reductions for the 1993-
94 access tariff period, but passed on none of the savings to customers. Id,

% Hawaii September 25, 1995 Ex Parte Letter at 2-4; LEC Joint Commenters October

3, 1995 Ex Parte Letter at 2; Alaska October 4, 1995 Ex Partc Letter at 2; Hawaii
October 5, 1995 Ex Panie Letter at 1-2. S
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mwwmmgdAT&Tbymemﬂmmmwmm

®) Discussion

110. The Commission has loog supported the policies of geognpluc rate averaging

interstate, domestic, interexchange services, ‘ v
gnnguous forty-eight states and various noncontiguous U.S. regions, including Ahsh,h
Rico and the U.S. Virgin Islands.*! We remain committed to these policies.

Hawaii, Puerto
licies of
. W donotbehevetlmwrmchwﬁmuonofAT&Tthmwnswrpo
geognphlc“ln . and rate intcgration. Ourmemmgnnmpohcywuembhshedwxm

mmmmdamhwmmmmmmmmmmamlm

M.H.
fad October 4, l%nmmﬁmxnhyL Shobert, to Kathleen
gl?ﬂmm Ch:ef CommCmanuu,CanmunbmnSCmnmkmn

r x
Order, 9FCCRM3023 (lm)mnmm adopting Joint Board
.F"::alnwommendedbecmm 9FCCRM21W(I993)W

2, 1995) (Alascom Authorization Orden)-

10 Sec AT&T Price Cap Order, 4 FCC Red at 3132-34; WWFCC
UEBM 5 FCC Red at 2646, 2649; mmmxmmm 6

Red at 679.

OIm inications-Saks cilities b

DockaNo 16495 35FCC2d844(l9‘72)(DnmﬂLlD aff'd

Governmental Entitics.
EXon., 38Fcczd665(1972)mmn_nmm) affd sub pom.
mencc 51!F2d786(DC Cir. IWS).WM

FileNo W-P-C-649 et al., Mgmomidum Oplmon

Puerto Rico/Virgin Islands,
Order, T2 FCC 24 715 (1979); 9 FCC Red 2196;
, 9 F

m_nmumdﬂm
FCC Red 3023; Alascom Anthorization Order, FCC No.
95-334 (rel. Aug. 2, 1995).
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In the Domsat II order, the Commission concluded that the distance-insensitive nature of the
cost of those facilities provided a sound economic basis to support the integration into the
domestic rate pattern of communications services between noncontiguous points™? and the
forty-cight contiguous states.*® The Domsat II order required any carrier that provided
domestic satellite service between the contiguous forty-eight states and various noncontiguous
U.S. states and teritories to do so pursuant to a plan to integrate its rates and services.’
The Commission also specifically required AT&T to offer such services.**

112.  In the early 1980s, the Commission extended various competition-promoting
policies to noncontiguous points. For instance, the Commission extended its Competitive
Carier policies to those points.’'* Shortly thereafier, the Commission commenced an inquiry
to evaluate its rate integration policy for noncontiguous points in light of its new competitive
policies.’” In 1985, the Commission terminated this inquiry with respect to Hawaii, Puerto
Rico, and the Virgin Islands.>® The Commission concluded, based on the comments
received on that notice of inquiry, "that existing rate integration policies and competition in

2 The Domsat I order applied our rate integration policy to Alaska, Hawaii, and
Puerto Rico. The policy was later extended to cover the U.S. Virgin Islands.
Integration of Rates and Services , 72 FCC 2d 715 (1979).

" Domsat I, 35 FCC 2d at 856-57.

¥ 1d, at 857; sec also Domsat I Reconsideration, 38 FCC 2d at 692-697; 1976
Integration of Rates and Sexvices Order, 61FCC2dﬂ385390 Amlm_nf_ﬁ'm

Oplmonand Order, 94 FCC 24 235, 259-260 (1983) (obhplmg *GTE Sprint" to
integrate its Mainland-to-Hawaii rates).

3 Domsat I, 35 FCC 2d at 858.
"¢ See Fourth Report and Order, 95 FCC 2d at 575-76.

2t the Vicpn o, CC Dockt Mo £3-1576. Netos of Ru %
FR 41714 (Oct. 15, 1985, Fropeed lm-hnc
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the provision of service to these three points are compatible. " The Commission noted,
however, that the comments on the notice of inquiry "offered no consensus concerning the
compatibility of rate integration and competitive policies in the Alaska interstate
telecommunications market."*® The Commission, therefore, established a Joint Board for a
recommendation on any changes necessary to harmonize rate integration and competition in
the Alaska interstate market.™

113. Between 1986 10 1992, the Joint Board on numerous occasions solicited
comments, data, and proposals reganding the Alaska interstate market structure.” In these
orders inviting comments, the Commission reaffirmed the continuing obligation of AT&T to
maintain integrated rates for Alaska.*™ In 1993, the Joint Board recommended that the
Commission adopt a new market structure.”™ As part of its recommendations, the Joint
Board "recommended that AT&T be responsible for providing Alaskan™ customers with
interstate MTS at the same integrated rate levels and under the same terms and conditions
available to other AT&T customers in the rest of the nation.*™ The Joint Board’s rate
integration recommendation for interstate services to and from Alaska was pot based on
AT&T's dominant classification, but rather on AT&T’s existing rate integration

14, at para. 10.

SnppmtaIOIder Tnviting Commems 5, 4 FCC Rod 395 (1989) (Supplemental
Order).

’”s:wms 4FCCRndtt397 mmmmm

Puerto Rico/Virgin Islands, CCDocketNo 83176 Temuvelteeommmdaﬁonmd
Order Inviting Comments, 8 FCC Red 3684, 3687-88 (1993); Market Structure
Order, 9 FCC Red at 3023-24.

 Final Recommended Decision, 9 FCC Red 2197,
B 14, at 2204,
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obligations.” In its Market Structyre Orger, the Commission adopted the Joint Board's
recommendations, including the recommendation to require AT&T to provide integrated rates
for interstate services 1 and from Alaska.’” Becausc AT&T's rate integration obligations
were not premised on its dominant carrier classification, we conclude that AT&T's
reclassification does not affect the continuing effectiveness and validity of those orders.

114. In addition, even if those orders would not continue to remain in effect, AT&T
has voluntarily committed to continue 10 comply with the Commission's orders regarding rate
integration,”® and bas committed to comply with all the obligations and conditions set forth
in the Alascom Authorization Order, the Market Structure Order, and the Final

1d.
" Markes Structure Order, 9 FCC Red at 3024-25.

8 AT&T September 21, 1995 Ex Parte Letter at 1; Wallman October 4, 1995 Letter at
1, Appendix A; AT&T October 5, 1995 Ex Parte Letter at 1.
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Recommended Decision.’™ Finally, AT&T has committed to file any tariff containing a
geographically deaveraged rate on five business days’ notice. ™

’”AT&TSqnembeer,ExhngLeﬂernl.nchxiﬁedbyAT&TchberS, 1995 Ex
Parte Letter at 1; gec also Wallman October 4, 1995 Letter at 1. These conditions
include the following: (1) AT&T must provide MTS service between Alaska and the
l.owerds(nonhboundandmthbamd),mdbetwmmshandmwaﬁ.n
imagnxednmunderthemsandcondﬁiomnpplhbkwAT&T'spmisionof
services to the Lower 48. Final Recommended Decision, 9 FCC Red at 2204. (2)
Ahswmmustptovideimmchngemmouwﬁuwrvicuun&rnﬁffoﬂ'emdon
2 noo-discriminatory basis at rates that reflect the cost of service. Ld. at 2204-06.
Alascom’s tariff would have separate rate schedules for locations subject to facilities
W(M-M)Mfmmwmmm:mmly
(Bush). Id. G)Ahmmusteouiwewpmv'ﬂeinmmpnvmhne.seryweupon
mmblemquednnda‘hsexisﬁngfuhﬂlmiﬁn;mdSecﬁmluobhpnms. )1 R
at 2207. KAT&Twwidampdvmlinemmorﬁmm,kmu
do 30 under the same rate structures, terms, and conditions that apply to its provision
of private line services between other states. [d. (4) The Joint Service arrangement
between AT&T and Alascom continues until January 1, 1996, whea it terminates.

, 9 FCC Red at 3032. (5) A four year transition period began
on July 1, 1994 and will terminate on Junc 30, 1998. There are two phascs in this
transition period, the first phase began July 1, 1994 and the second will begin January
1, 1996. Id., 9 FCC Red at 3025 n.15. (6) During the first phase of the market
structure transition, AT&T paid Alascom $75 million on July 1, 1994 and must pay
an additional $75 million by January 1, 1996 in order to reduce Alascom’s account
balances. [d.; Final Recommended Decision, 9 FCC Red at 2214-16. (7) During the
second phase, lasting two-and-half years, AT&T is required to purchase a fixed
amount of common carrier service from Alascom, defined as a percentage of a
baseline revenue level. This obligation will decline to zero at the end of the second
phase. Market Structure Onder, 9 FCC Red at 3025-26; Final Recommeded
Decision, 9 FCC Red at 2216 (8) ATAT must file with the Internal Revenue Service
and the State of Alaska for rulings on whether the $150 million payment to Alaska is
taxable income 10 AT&T/Alascom. Market Stucture Opder, 9 FCC Red at 3032.
(9) ATA&T is free to build or lease facilities subject to dominant carrier authorization
rules. Final Recommended Decision, 9 FCC Red at 2203. If AT&T chooses to build
facilities, then it must make its facilities available to other carriers under tariff. Id.
Alascom is governed by dominant carrier rules where it has a facilitics monopoly,
namely, the Bush areas. Id, Alascom must build facilities in Bush areas to allow
provision of service to communities of 25 or more. Id.

% AT&T September 21, 1995 Ex Parte Letter at 2.
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115. We believe that our outstanding orders, together with AT&T's explicit
commitments, adequately address concerns that granting AT&T's motion will lead to the loss
of both rate integration for residents of Alaska, Hawaii and other locations and
geographically averaged rates. We remain committed to the policies of rate integration and
geographic averaging. At the same time, we recognize that these policies originally were
developed for an interstate, domestic, interexchange market that bears little resemblance to
the current market. Accordingly, we intend to examine in our upcoming review of this
market the implication of the changes in the interexchange market for our rate integration
and geographic averaging policies.

(6) Other Services
(a) Pleadings

116. A number of parties who resell AT&T services take issue with AT&T's
characterization of the long distance industry as competitive and with AT&T's claim that it
lacks market power.*” They claim that AT&T is uniquely positioned to engage in
anticompetitive behavior that inhibits resale, and they allege a pattern of behavior by AT&T
that is contrary to our policies promoting resale.’” They suggest that the Commission adopt
a set of safeguards designed to ensure that, when AT&T implements tariff changes that may
adversely impact resellers, resellers have adequate opportunity to review and challenge the
changes before the tariff goes into effect.™

117.  Several commenters argue that AT&T has engaged in 2 pattern of
anticornpetitive conduct specifically focused on the resale industry, and that such conduct
precludes a public interest finding supporting the deregulatory measure requested by

! See ¢.g., TRA June 9, 1995 Comments at 8; Affinity November 12 1993 Comments
at 39-42; Ad Hoc IXCs November 12, 1993 Comments at 2.

% Sec, e.g., Ad Hoc IXCs November 12, 1993 Comments at 2; ETS November 12,
1993 Comments at 9-10; Affinity November 12, 1993 Comments at 7-23.

3 Sec. e.g.. PSE/NEWS June 9, 1995 Comments at 1-2; TRA June 9, 1995 Comments
at 72-73; CNSUG November 12, 1993 Comments at 1-2, 4-5; GE Exchange

November 12, 1993 Comments at 3-4; [BM December 3, 1993 Reply Comments at
13-15.
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el le, some commenters state that AT&T has refused or anempw_d o

g{:::m chn(:itethnemr;;sale of certain Tariff 12 Options in violation of our resale policies. ™
number of parties dispute whether AT&T truly lacks market power when

dulingl:istix rosclles. mﬁmm ATA&T, with its sixty perceat market sharc and
non-dominant status, could engage in predatory pricing strategics, as well as o(hc'r strategies,
suchumakingdesignchangesmumnducompedm‘pmdnqsmmpaqb!e with the .
mm‘smoauqm.twebyniﬁngtbmof.mpempnmdgnvmgmmmfro
the market ™ Mahoexpmcomnabomdzmk'ofuqtc?uusmnnfnongAT& R
MCI, and Sprint. TRA characterizes these carriers as “oligopolists controlling 88 percent
of the interexchange market,”™ TG alleges that, because resellers nesd AT&T more than
AT&T needs the resellers, and because of AT&T's.hrge resources, AT&T can evlck'
Commission policies, knowing that resellers Inve' Imle choice but to accede to AT'&T s
demands.™ Affinity disputes AT&T’s chancterization of casy entry in the long distance
market through resale.*” mmmmmmmmmm:o
suspend, investigate and sometimes reject AT&T s tariff filings is evidence of AT&T's
anticompetitive behavior and market power. X

. . ssions on
119. Sevcnl:eccﬂusexpxmconcugn!n'nllowmgAT&Tmﬁlcunﬂ'mms
omday'smnieemythtum&cmﬁnuedvnbdnyofmelgnlemrm. PSBMNEWS
cmmdtbnmthe'ﬁbdmedoaﬁm'dimmMmﬂmnnqcondmompm
over any inconsistent language in a contract, AT&T can unilaterally modify or abrogate 2

bl Hoc IXCs November 12, 1993 Comments at 6-21; see also Comptel November
IA:, 1853 Comments at 15; IDCMA June 9, 1995 Comments at 6; TFG June 9, 1995

Comments at 23-28; Affinity June 9, 1995 Comments at 7-23.

1 B o Ad Hoc IXCs November 12, 1993 Commeats at 10-11, 15; Affinity November
12, 1993 Comments at 16-22.

1% TRA June 9, 1995 Comments at 37. 'I'llAaddsthnmos(ofthe"h.undmdsof
competitors™ alluded to by AT&T are switchless rescliers that constitute a two percent
share of the interstate interexchange market. TRA November 12, 1993 Comments at
7; see alag ETS November 12, 1993 Comments at 7 n.19.

11 TRA June 9, 1995 Comments at 35.
™ TEG June 9, 1995 Comments at 28.
™ Affinity November 12, 1993 Comments at 30.

s ETS November 12, 1993 Comments at 9; see also TFG June 9, 1995 Comments at
17-18.
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reselier’s service arrangement at any time by filing an adverse tariff.**! PSE and NEWS
argue that, absent a 14-day notice period, such a revision would take effect with no
opportunity for affected customers, resellers, or Commission staff to block it.** PSE and
NEWS further contend that despite resale mandates, and the increasing level of competition
in the interstate marketplace, AT&T has repeatedly used the power of preemptive tariff filing
to revise unilaterally or abrogate long-term deals to the disadvantage of resellers and even
AT&T's commercial customers.*

120. CNSUG and GE Capital Exchange contend that we should grant AT&T's
motion only if we adopt safeguards designed to protect rescllers from termination of service
offerings on short notice.>* They contend that we should require AT&T to: give advance
notice to customers of any tariff filing that materially aiters negotiated agreements; gain the
consent of all such affected customers before making such a filing, wifh such filing being
effective on at least 14 days’ notice; treat any lack of such consent to a proposed tariff
change as prima facic evidence of its unlawfulness; aliow any affected customer that has not
consented, either to terminate its service arrangement without Liability or to enforce the
unchanged term; and provide a reasonable period of rate stability to permit service migration
if the customer chooses to terminate its service agreement. ™

121. The Ad Hoc Telecommunications Users Committee (Ad Hoc Committee)
contends that allowing AT&T to file tariff revisions regarding long-term service
arrangements on less than 14 days’ public notice would violate the Act’s provision for pre-
effectiveness review of tariff revisions.** Ad Hoc Committee argues that, while the market
would eventually punish a company that makes a practice of breaching its contracts, such
corrections provide no timely relief for wronged parties, who require more than one day 10
assure themseives that any tariff revisions accurately reflect the bargains struck with the

31 PSE/NEWS Junc 9, 1995 Comments at 6-7.
g, at 7.
d at 8.

34 CNSUG November 12, 1993 Comments at 1-2, 4-5; GE Exchange November 12,
1993 Comments at 3-4; sce also APT December 3, 1993 Reply Comments at 6-8.

* d.

M Ad Hoc Committee June 9, 1995 Comments at 3; see also Ad Hoc Committee
September 29, 1995 Ex Pante Letter at 1-4. Other parties aiso support the retention
of a 14-day tariff filing requirement. See, ¢.g., PSE/NEWS June 9, 1995 Comments
at 2; TRA Junc 9, 1995 Comments at §; Sprint June 30, 1995 Reply Comments at 2;
TFG November 12, 1993 Comments at 4.
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carrier.*’ Therefore, Ad Hoc Committee argues, it is important for customers to have 14
days to review wriff revisions actually filed before they become effective.® TRA also
would retain the requirement that AT&T obtain prior approval under Section 214 of the Act
before discontinuing service.>*

122. Some commenters further propose that the Commission require AT&T to make
lspecialshowin;wwpponmyuﬁﬁ’chmmﬂmﬁumodifylong-wmconums. IBM
mucmthﬂmynﬁﬂ‘lhﬁnbmpﬁspmvisionsohhng-wmconmdnndbeuuwdu
unrcasonable, unless AT&T showed that "drastically changed circumstances™ had made the
contract terms inconsistent with the public interest.’* AP would require AT&T to justify
alterations of existing long-term contracts by 2 "substantial cause” showing, and would make
mynbmpﬁonoquT&Tcommhmaﬂnawmodifyitsmes,temsmdowdiﬁommg
unlawful under Sections 201(b) and 205 of the Act.**!

123. SwaalprﬁuahomdmdzoomphﬂpmoeuunderSecﬁonZOSofme
mmwmmummﬂwmhrmedHyAT&Tspncﬁm.
TFG contends that the Commission does not have the resources to address in a timely
manner the large pumber of complaints against AT&T.** TFG adds that litigation is not a
viable alternative to the tariff review process becanse of the high costs of Litigation.”** PSB
and NEWS maintain that enforcement proceedings are not adequate because such proceedings
have limited remedies, and that Section 208 complaints are far more resource-intensive than
the tariff review process.®® TRA belicves that granting AT&T's petition will pullify many
of the Commission's mechanisms for enforcing the Act.™

31 Ad Hoc Committee June 9, 1995 Comments at 4.

M 14 at 6; sce also TRA June 9, 1995 Comments at 39, 72.
¥ TRA June 9, 1995 Comments at 5, 39.

1% [BM December 3, 1995 Reply Comments at 13-15.

¥ API December 3, 1993 Reply Comments at 6-7.

3 TEG June 9, 1995 Comments at 21, 26; sce also Ad Hoc IXCs November 12, 1993
Comments at 10-15.

3% TFG June 9, 1995 Comments at 27.
13 pSE/NEWS Junc 9, 1995 Comments at 10-11.
355 TRA June 9, 1995 Comments at 39-46, 68-69.
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124. In response, AT&T reiterates that the interstate interexchange marketplace is
competitive and disputes assertions made by the commenters about AT&T's treatment of
resellers.® AT&T describes as "fanciful® claims that AT&T has been able to prevent resale
of its Tariff 12 and SDN services.’ AT&T states that at feast nine Tariff 12 options are
being resoid and that there are at least 80 resellers of its SDN services. **

125. AT&T also argues that the pendency of lawsuits does not establish the validity
of the specific facts or legal claims alleged therein. ™ AT&T argues that even if the
resellers’ claims were true, those claims would not warrant a finding that AT&T has market
power.* AT&T argues that services that are the subject of resellers’ complaints compete
with comparable offerings of MCI, Sprint, and other carriers, among which the Commission
has found competition to be thriving.*' AT&T bas estimated that it will provide only 20.3
percent of the services that are resold in 1996, down from 25.6 percent in 1994.%¢

126. AT&T argues that competitive market forces will fully protect consumers and
business customers from anticompetitive behavior by any interexchange carvier, because these
forces drive all carriers to either act reasonably or face mass defection by their customers to
mm.m AT&T contends that maintenance of the current dominant/non-dominant
dnchgwmymakunomse,beansemgnhmrynquhmm:pply differently to AT&T
and its competitors harm consumers, and handicap AT&T's ability to compete effectively
across the eatire market.

.127. AT&T argues generally that "advance tariff review procedures and other
constraints serve only to provide competing firms with a "regulatory forum to challenge and

% AT&T December 3, 1993 Reply Comments at 31,
7 1d, at 32.

.

el - R

% 5d, at 33.

* Id, at 33-34.

% Ex Partc Preseatation in Support of ATAT s Motion for Reclassification as a Non-
Dominant Carrier, CC Docket No. 79-252, filed August 16, 1995, "Market
Dynamics® graph (AT&T August 16, 1995 Ex Panic Filing).

¥ AT&T April 24, 1995 Ex Pane Filing at 52.
%4 AT&T June 30, 1995 Reply Comments at 3-8.
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delay’ each other’s service and pricing innovations, resulting in the protection of competitors
rather than consumers.”* It claims that such constraints impede competition and impose
costs on users.’® As an example, AT&T explains that, when it files a tariff revision aimed
at competing with other carricrs’ new services, competing non-dominant carriers can
chalienge the AT&T offering before the Commission during the 45-day notice period >
Meanwhile, the competing carriers can then duplicate AT&T's proposed offering on only one
day's notice, before AT&T's offering emerges from the tariff review process.** In this way,
AT&T asserts, consumers are “deprived of prompt action by AT&T to reduce prices or
introduce innovative programs that save coasumers real dollars.® AT&T notes that many
states have eliminated such regulatory differences.’” Moreover, AT&T contends that our
consideration of the tariff-related conditions suggested by commenters, such as a 14-day

notice period, is impermissible in this proceeding because such conditions do not address the
issue of whether AT&T meets the Commission’s test for non-dominance. ™
WAT&T:MWMWMM
and argues that resale carriers are viable competitors in that

market.”™ CSE maintains that, even if AT&T were found guilty of the transgressions alleged
bydleruellus,kisnmclarwhychuifyiuAT&Tumn—dmniumwouldenhnce
AT&T's ability 1o engage in the allegedly anticompetitive practices.”™ CSE argues that, in
any event, theCommmmneednuawlythefunpamplyofdommmumrmguhnonsm
address and correct limited transgressions.”™

3 AT&T Motion at 17.

laal "N

% AT&T April 24, 1995 Ex Parte Filing at 35-37.
I at 37

1

™14, at 41

M AT&T June 30, 1995 Reply Comments at 42,
M CSE June 9, 1995 Comments at 5.

™ Id, at 6-7.

™ dca 7.

™ W,
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) Discussion

129. We have closely considered the commenters’ claims that AT&T possesses
market power with respect to resellers and that its alleged anticompetitive behavior toward
reseliers demonstrates the existence of such market power.™ According to AT&T’s
calculations, which are the only evidence in the record, AT&T had only 25.6 percent of the
resale market segment in 1994.” By 1996, AT&T estimates that its share will have dropped
to only 20.3 percent of the approximately $5.6 billion in services that will be resold.”™ Thus
it appears that adequate alternative sources of supply exist for rescllers that do not wish to
take service from AT&T. Moreover, AT&T's small and shrinking market share represents
persuasive evidence that AT&T lacks market power in this market segment.”™ Thus,
cmsmwnhwruﬂmﬁndmgsmdmgmemmmdpafomweofmeovmu
interstate, domestic, interexchange market, we conclude that the record in this proceeding
will not support a finding that ATET can exercise unilateral market power over the resale
industry.

130. The opposing commenters assert that AT&T does not now act reasonably with
regard to resellers, even under dominant carrier regulation, and will act more unreasonably if
freed from such regulation.’® To support these contentions, they describe various pending
disputes between AT&T and certain resellers. AT&T, however, disputes many of the facts
alleged by the commenters in support of their claims.™ For example, although the opposing
commenters claim that AT&T refuses to allow resale of SDN services and certain Tariff 12
qmmsAT&TWthtMmmwnmlyoﬁuedbym’” We think it
significant that prohibitions against unjust and unreasonable rates, practices, and
discrimiaation in Sections 201(b) and 202(a) of the Act apply equally to dominant and noo-
dominant carriers. The status of AT&T as either a dominant or non-dominant carrier,
therefore, docs not alter its obligation to comply with those sections of the Act.

™ Sge, e.2., TRA June 9, 1995 Comments at 37; TFG June 9, 1995 Comments at 28;
ETS November 12, 1993 Comments at 9; Affinity November 12, 1993 Comments at
30.

7 AT&T August 16, 1995 Ex Pante Filing, "Market Dynamics” graph.

i

™ See id.

3% see. ¢.2., PSE/NEWS June 9, 1995 Commeunts at 6-7; Ad Hoc Committee June 9,
1995 Comments a2 4; TRA June 9, 1995 Comments at 39, 72.

3 AT&T December 3, 1993 Reply Comments at 31-32.
=
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131, Several commenting parties suggest that, even if we find AT&T to be non-
dominant, we should require AT&T to abide by certain tariffing requirements that are not
part of the regulatory scheme that we apply to non-dominant carriers. After consideration of
all of these proposals, we conclude that the measures suggested by the commenters should
not be adopted as part of our determination that AT&T is non-dominant. Most prominent
among the proposals advanced by the commenters is the notice period before tariff revisions
can take effect. The commenters generally favor a notice period longer than the one-day
notice period applicable to non-dominant carriers, particularly for revisions to long-tenn or
contract-based armangements. We have previously held that advance scrutiny of the interstate
mﬁsofmmmwm:ummm”m’.mmMeunﬁmeWMMWr
complaint process provide adequate means of redress.’® We will be recxamining
mhmumma‘;plymmmmm“mnmm; but, peading the
outcome of that proceeding, we are not persuaded that we should tredf AT&T differeatly
from other non-dominant carriers. We also note that, contrary to suggestions by some
commenters, nothing in the Act requires pre-cffectiveness tariff review,

132. With respect to concemns that customers will not bave sufficieat opportunity to
ensure that AT&T accurately implements in its contract tariffs the underlying contractual
agreements, we note that AT&T is already obliged to file contract tariffs that reflect the
terms of the underlying agreements.’™ AT&T is also required by Sections 201 and 202,
respectively, to offer service pursuant to rates, terms and conditions that are just, reasonable
and not unduly discriminatory. In enforcing Sections 201 and 202 with respect to contract
unﬁm,wehwﬁeaﬂnrhymmquueﬂwﬁhngofthenmhﬂym;mmmmn
that the contract tariff comports with that agreement. ™ In complaint and enforcement
proceedings, we will carefully scrutinize AT&T s contract tariff practices to ensure that its
contract tariffs accurately reflect the underlying agreements reached between AT&T and its
customers.

133. Certain commenters raise issues implicating the “substantial cause” test. The
“substantial cause” test holds that tariff revisions altering material terms and conditions of a
long-term service tariff will be considered reasonable only if the carrier can make a showing

3 see, ¢.g., Tanff Filing Requirements Order, 8 FCC Red at 6752, 6756-57.

, 10 FCC Rcd at 4562, 4574

n.51; Wsmc:sﬁsn We recently
mmmmmmmmmmm_om Tadff
Filing Requirements Remand Order,

FCC 95-399 at para. 16.

* First Interexchange Competition Order, 6 FCC Red at 5897, 5902.
% See id, at 5902 n.194.
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of substantial cause for the revisions.’” In response to concerns of IBM and API that AT&T
be required to justify any changes to contract-based tariffs, we note that we recently affirmed
the applicability of the “substantial cause” test to tariff revisions that alter material terms and
conditions of a long-term contract, and we clarified that this test applies to any unilateral
tariff modification by non-dominant as well as dominant carriers.’® Accordingly, if AT&T
files a modification to & contract-based tariff, we will take into account that the original tariff
terms were the product of negotiation and mutual agreement, and we will consider on a case-
by-case basis, in light of all the relevant circumstances, whether a substantial cause showing
has been made.’® We will apply the substantial cause test in this way in any post-effective
tariff investigation, pursuant to Section 205, and in complaint proceedings.™ We also will
considcr;’onlmsc-by-cue basis, whether to allow customers to terminate contracts without
liability, ™

134.  Finally, we note that AT&T has voluntarily commited to implement certain
measures that are designed to address criticisms of its business practices that resellers have
raised in this proceeding and clsewhere.™ AT&T represents that the following reflects an
agreement with the Telecommunications Resellers Association, and AT&T has committed to
comply with this agreement:

As a general practice, AT&T grandfathers both existing customers and
subscribed customers (i.e., customers who have submitted a signed
order for service) when it introduces a change to a term plan (including
Contract Tariffs, term plans under Tariffs 1, 2, 9, and 11, Tariff 12
OpmuandTmﬁlSCPPs),andnmmmmuMplm
In exceptiona) cases, however, grandfathering may not be appropriate
cither because: (1) a change is necessitated by typographical errors, a
service inadvertently priced below costs, rate changes where no
individual rates (post-discount) are increased, or other comparable
circumstances, or (2) the change is necessary to bring clarity to a oon-

DocketNoso-766 MemotMmOpmonlndOrdu 86PCC2d1197 1201-02
(l%l).mﬂnmmwmm 6Pccm:dnss98nlss
9 perexchange Reconsideration Order, 10 FCC Red at 4574, and n.51.

, 10 FCC Red at 4574, and n.51.

 Id, at 4574.

" Id, at 4574 n.51.
m m‘
™ AT&T September 21, 1995 Ex Parte Letter.
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rate term or condition, where it is necessary o treat all customers alike
(such as a change 1o the provisions for how orders are processed, but
pot including changes to the body of Contract Tariffs, Tariff 12
Options or Tariff 15 CPPs). In such circumstances, AT&T commits
for a twelve-month period to offer its customers the following
additional protections not required of non-dominant carriers:

- where AT&T makes any change to an existing term plan, AT&T will afford
the affected customers § days meaningful advance notice of the tasiff filing to
give the customer the oppoftunity to object; provided, however, that for
changes to discontinuance with or without Lability, deposits and advance

yments, or transfer or assignment of service, AT&T will file on 14-days’
notice. (AT&T would have the unaffectod right to change underlying tariff
rates — such as a general change to SDN rates ~ unless the term plan
protected the customer from such changes.) Where the affected customer(s)
agrees to the revision, AT&T will note that agreement in its transmittal letter
and file the change on 1 day’s notice. Where the affected customer objects to
the change, AT&T will file the change with the Commission on 6 days’
notice. With respect to the 14 or 6 days notice filings, the substantial cause
test will be applicable to the same extent as it is today.™

135. AT&T has also voluntarily committed to report to the Common Carrier Burcau
and to the Telecommunications Resellers Association Executive Board, on 3 quarterly basis,
jts performance in processing reseller orders.”™ This commitment is for a term of onc
year.”™ In addition, for at least twelve months, AT&T will provide a single point of contact
to receive reseller complaints not resoived through the first poist of contact, the AT&T
account manager.”™ Finally, AT&T represonts that it has agreed with the
Telecommunications Resellers Association to establish akernative dispute resolution
procedures:

AT&T is willing to establish a quick, efficient, commercially-oriented
process for resolving disputes with its reseller customers. AT&T is
willing to enter into mutually agreeable private party arbitration

" AT&T October S, 1995 Bx Panig Letter at 2. AT&T states that the quoted provisions
replace paragraph (7) of AT&T's September 21, 1995 Ex Parie Letter in its entircty.
1d.; scc also TRA October 5, 1995 Ex Parte Letier.

7 AT&T September 21, 1995 Ex Parte Letter at 3, as clarified by AT&T October 5,
1995 Ex Partc Letter at 3.

" AT&T October 5, 1995 Ex Panic Letter at 3.
 AT&T September 21, 1995 Ex Parnic Letter at 4.
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agreements with these parties. AT&T is also willing to develop with
theTeleoommunimﬁonsRuellcrsAmciaﬁonExeuniveBoudamodd
two-way Arbitration Agreement. AT&T would be willing to eater into
mhmamemwhhmyofhsmlhmmenformoluﬁonof
commercial disputes between the resclier and AT&T under the
following guidelines:

a) Th:ArbimtionAgrwmentwmldbebuedontheUnitedSm
Arbitration Act and the Commercial Arbitration Rules of the
American Arbitration Association.

b) mmmﬁmAWwwldbindmhpmymmiuuim
as the exclusive remedy for any covered claims that arise in the
period covered by the agreement. The covered period initially
would be twelve months, but the reseller will be permitted to
end the covered period easlier by providing at least 30 days
prior writien notice.

c) Covered claims would include all claims between the parties
rd:ﬁngmnrﬂfedwvicu.thewﬁu—wm:daﬁouhip
buweenﬂ:epmia.ormpuiﬁveplm,excqnchhnm
a ariff provision or practice is unlawful under the
Communications Act would not be covered claims. Covered
chiims would include, for example, claims that AT&T has
misapplied or misinterpreted its tasiffs, that the customer has
failed to comply with its tariff obligations, or that either pasty
has engaged in unlawful competitive practices such as
misrepresentation or disparagement.

d) The Arbitration Agreement would provide for a 90 day
mm,mmmww.mm}"

136. MﬂmﬂmAT&T:mmiMinhSqnunbuZl, 1995 letter 0
Mm,umm,aMmeyMbymﬂmm
changu(pamiﬁngthembmeiveAT&Tpafmmmﬂwmmnndcmdiﬁmu
anoﬁgimlcomw),oulbwingmemwumMMWWMAT&TwM
ﬁabiﬁtyiftheypyundﬂﬁﬁnﬁonchma,h'pﬂwﬂynﬁim."‘ We note,

" AT&T October 5, 1995 Ex Pang Letter st 2-3. ATAT states that the quoted
provisions replace paragraph (10) of AT&T's September 21, 1995 Ex Partg Letter in
jits entirety. Id.; see also TRA October 5, 1995 Ex Panig Lester.

™ MC1 October 2, 1995 Ex Parie Letter at 2.
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however, that AT&T's October 5, 1995 Ex Pane Letter clearly addsesses the concerns raised
by MCI. We believe that the commitments proffered by AT&T in its October 5, 1995 Ex
Panic Letter contribute to addressing the tariff-related concerns raised by the commenters in
this proceeding, and we therefore order AT&T to comply with these voluntary commitments.

137. We also note that some of the tariff-related issues raised by commenting
parties transcend the scope of this proceeding. For example, questions concerning the
application of the filed rate doctrine to contract tariffs may arise with respect to carriers
other than AT&T. We intend to examine these and other questions in the context of our
review of our regulatory scheme governing the interstate, domestic, interexchange industry,

c. Summary of Findings and Conclusion

138. Under our Competitive Carrier paradigm, a carrier is to be declared dominant
only if it possesses market power in the relevant product and geographic market.
Conversely, a carrier qualifies as non-dominant if it iacks market power in the relevant
market, umw.mmmuﬁmmmammﬁmy
as the “ability to raise and maintain price above the competitive level without driving away
SO many customers as to make the increase unprofitable,"™ and as the ""ability to raise
prices by restricting output.”** In the Fourth Report and Order, the Commission further

there were no relevant submarkets.*™ As discussed above, we are applying that market
definition here. Also, as discussed, we are deciding whether to grant AT&T's motion to be
declared non-dominant, on the basis of whether AT&T still possesses market power in the
overall market for interstate, domestic, interexchange tclecommunications services. Under
this standard, a finding that a carrier possesses some ability to raise and maintain prices for
one or more discrete services does not require that the carrier be classified as dominant.

139. Applying this standard to the record in this proceeding leads us to conclude
that AT&T lacks market power in the relevant market — that is, the overall market for
interstate, domestic, interexchange telecommunications services. In arriving at this
conclusion, we have applied well-accepted principles of economics and antitrust analysis.
More specifically, we bave examined such market structure factors as supply elasticity,
demand elasticity, market share, and trends in market share. *? In addition, we have

" Id, (quoting Landes & Posner, sypra n.79, 94 Harv. L. Rev. at 937).

“® Fousrth Report and Order, 95 FCC 2d at 558 (quoting Il P. Areeda & D. Tumner,
Antitrust Law 322 (1978)).

‘1 1d. at 564.
“2 Sec First Interexchange Competition Order, 6 FCC Red at 5887-92.
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considered other indicia of market conduct and performance, including price levels and
trends in prices over time.

140. We believe that our analysis of these general market characteristics supports a
finding that AT&T lacks market power in today’s market for interstate, domestic,
interexchange telecommunications services. This finding is also supported by evidence in the
record concerning market conduct and performance, including levels in prices and trends in
prices over time.

141,  We conclude, in light of the fact that business, 800 and residential services
constitute the vast majority of the interstate, domestic, interexchange services market, that
the market-structure characteristics and the indicia of market conduct and performance all
u\dnmdmAT&Thchmrkupowermthcrelevmtpmduqmdgeognphwmuka
Accordingly, we find that AT&T lacks market power in the interstate, domestic,
interexchange telecommunications market.

142.  We acknowledge that there is evidence in the record indicating that AT&T
may have the ability to control prices with respect to certain narrow, specific services having
de minimis revenues (specifically, 800 directory assistance and analog private line) when
compared to total industry revenues. That does not mean, however, that AT&T has market
power in the domestic, long-distance market as a whole. Moreover, we believe AT&T's
voluntary commitments will effectively restrain AT&T"s exercise of any market power it
may have with respect to these parrow service segments. We similarly recognize that
AT&T’s proprietary calling card may have given AT&T an advantage in obtaining payphone
presubscriptions. We conclude, however, that in light of AT&T s decreasing market share
of operator services, and the substantial increase in the use of prepaid calling cards, any
market power AT&T may possess in the operator services market will not materiaily affect
its power to control prices in the overall interstate long-distance market. We likewise do not
belicve that the concerns raised about the possible effects on rate integration of reclassifying
AT&T as non-dominant constitute evidence of AT&T's market power. As discussed above,
our policy of rate integration will not be affected by our reclassification of AT&T. Finally,
with respect to AT&T"s possible market power with respect to resellers, we find that
AT&T's small and shrinking market share constitutes ive evidence that AT&T lacks
market power in this market segment. We further find that AT&T's activities with respect to
resellers do mot constitute persuasive evidence that AT&T has power to control prices in the
overall interstate, Jong-distance market.

143. In this section, we address various-arguments raised in the record that do not
relate directly to the question of whether AT&T possesses market power, but rather concern
possible effects of declaring AT&T non-dominant. More specifically, we address the
following issues: (1) whether reclassifying AT&T will lead to geographic rate deaveraging;
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(2) whether reclassifying AT&T will result in its anticompetitively bundling of CPE with
long distance services; (3) whether the reclassification of AT&T must be done within the
context of a rulemaking; and (4) whether the Commission should impose various conditions
on AT&T before it reclassifies it as non-dominant. We conclude that none of the concerns
articulated by the parties justifies the continued regulation of AT&T as a dominant carrier.

a Geographic Rate Averaging
(1)  Pleadings

144. LEC Joint Commenters assert that the Commission, in numerous orders, has
stated that its tariff review process provides sufficient insurance that toll rates will be
geographically averaged.*® They note that the Commission has stated that "any [AT&T]
filing that proposed geographically deaveraged rates would be subject to the full 90-da
notice period . . . [blased on these safeguards, we do not believe that specific regulation
requiring geographic toll rate averaging are necessary.*** LEC Joint Commenters further
argue that, becanse many AT&T discount plans are not offered ubiquitously, some rural
areas are forced o pay the higher basic rate, while other customers can take advantage of the
discount plans. This disparity, LEC Joint Commenters assert, amounts to geographic toll
rate deaveraging.*® Thus, LEC Joint Commenters urge the Commission to mandate
geographic toll rate averaging, and to propose specific rules to enforce its policy in favor of
geographic toll rate averaging in cases where carriers are eatitled to streamlined tariff
review.*® LEC Joint Commenters further urge the Commission 10 ensure that AT&T's
discount plans and promotions are offered to all customers in all geographic areas, regardiess
of AT&T's dominamt status. *”

145. LEBC Joint Commenters maintain that the Commission should reaffirm its
mmmmmmmmmmmmm,mmum
naticowide availability of optional calling plans.*® They further argue that the Commission
should require AT&T to contine to serve rural areas without degrading service unless it
obtains consent under Sectioa 214, and that the Commission should adopt rules, where

4% 1 BC Joint Commenters June 9, 1995 Comments &t 6 (citing AT&T Price Cap
Reconsidenation Order, 6 FCC Red at 679.

** 1d. at 8 0.4 (quoting ATAT Price Cap Reconsidenation Order, 6 FCC Red at 679).
“Id ats.

.

i " X

“ L EC Joint Commenters October 3, 1995 Ex Partc Letter at 2.
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pecessary to compensate for streamlining the tariff review process and relaxing other
common carrier requirements, in conjunction with its decision on AT&T's request for
reclassification as a non-dominant carrier.*”

(2)  Discussion

146. Although the Commission has never adopted specific regulations requiring
geographic toll rate averaging, we have endorsed a strong policy favoring geographically
averaged rates.*'® As LEC Joint Commenters note, the Commission has indicated it would
closely scrutinize any AT&T tariffs that proposed to deaverage rates. LEC Joint
Commenters are concerned that the one-day notice period that would apply 10 AT&T tariff
filings if AT&T were declared non-dominant would be insufficient to prevent AT&T from
placing geographically deaveraged toll rates into effect. We note, however, that AT&T has
made certain voluntary commitments with respect to geographic rate averaging. Specifically,
AT&T bas committed to file any new tariffs that depart from its traditional approach to
geographic averaging for interstate residential direct dial services (c,g., geographically
specific tariffs) on five business days’ notice, and to identify clearly such tariff transmittals
as affecting this commitment.*"" This commitment will continue for three years, unless the
Commission adopts rules addressing this issue for all carriers or there is a change in federal
law addressing this issue.*’? As noted above, in the meantime, we intend to examine, in the
proceeding to be initisted, this policy in light of changes in the interstate, domestic,
interexchange market since the time that policy was originally established.

b.  Bundling of Customer Premises Equipment
(1)  Pleadings
147,  MCI and IDCMA argue that, if AT&T is declared non-dominant, AT&T will

bundle equipment with services in an anticompetitive mannes.*> These commenters argue
that, if tariff regulation of AT&T is diminished, AT&T, in order to offset reduced

b ' N

"' Sec AT&T Price Cap Order, 4 FCC Red at 3132-34; Ingerexchange Competition
NPRM, 5 FCC Red at 2646, 2649; ATRT Price Cap Reconsidenation Order, 6 FCC
Red at 679,

' AT&T September 21, 1995 Ex Parte Letter at 2.

412 m

““ MCE November 12, 1993 Comments at 13-16; MCI December 3, 1993 Reply
Comments at 2; [DCMA November 12, 1993 Comments at 6-7, 17-18; IDCMA June
9, 1995 Comments at 11.
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angcmmwm, will have an incentive to tie CPE purchases to interexchange
service purchases, and that this will exclude and disadvantage competing CPE suppliers.**
IDCMA argues that AT&T has sought to “lock in" CPE sales by adopting a strategic pricing
program.** IDCMA also contends that, because transmission service represents almost 80
mdam’swmﬂmofmﬂishhgudmﬁntuningamork,AT&T's
ability to offer special discounts on transmission services gives customers an inceative to use
ATXT as their system integrator.*!* IBM asserts the importance of maintaining nonstructural
safeguards to protect the CPE and enhanced services marketplaces and expresses concern
that, if ATAT is reclassified as a non-dominant carrier, these safeguards will no longer be
imposed on AT&T.*” Finally, MCT argues that, if AT&T is allowed to bundle equipment
whl{muexdnngemieel,hmldbeablewoﬂuuﬁcompeddvelthpﬁcﬁw
pammhn‘::wmbydimmin;ewipmpﬁcumlcvdsuunﬂ:blewuhet

148. ATAT responds that separate and distinct regulatory obligations, including
cmmmwm,mmmmywuu.nawmm
x carriers even if AT&T is declared non-dominant. AT&T further asserts that
M‘mmnumnmwmm:umkmmmm
additional rules that apply oaly to AT&T.**

(2) Discussion
. 149, 'WerejeuuimwositethelmumemthumchsxiﬁaﬁonofAT&Tuanon-
dominant carrier will enable it to bundle equipment with services in an anticompetitive
w._hAT&Tnm,CmminionmhprwmﬁngbmdlhgofCFEmdhkaim
will continue to apply to AT&T and to all other interexchange carriers even if AT&T is

““ IDCMA November 12, 1993 Comments at 6-7, 17-18; IDCMA Junc 9, 1995
Comments at 11; MCT December 3, 1993 Reply Comments at 2.

43 IDCMA June 9, 1995 Comments at 11.

“¢Id, at 12.

‘1 IBM December 3, 1993 Reply Comments at 2-5.
43 MCT December 3, 1993 Reply Commeats at 2, 6-7.
4% ATAT June 30, 1995 Reply Comments at 34-35.
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declared pon-dominant.*® Thus, the argument has no bearing on the question of whether we
should reciassify AT&T as a non-dominant carrier.

c. Procedural Issues

(1)  Pleadings

150. CNS argues that, because AT&T was declared dominant in a rulemaking
pmaeeding,andbeauseothcrdaemimﬁonsofm-domimwehzvebeendomin
rulemaking proceedings, the Commission therefore can only reclassify AT&T as a non-
dominant carrier in a rulemaking . It also argues that this issue "is too important
1 be decided without the publication of ootice in the Federal Register. "' AT&T argues
Mthismoﬁouisnﬂarequmformlemakingmdonlymﬂsadechntorymﬁng. ATET
alsonowsmnithasnmrequenedmymlectnngumnwwldnmﬁnamlemaking
proceeding. ® UICurgutthommiuionwnwAT&T"smaimlsapaiﬁonfor
rulemaking and to initiate a full investigation. It claims that a full investigation may reveal:
(l)whuherthemmuyAT&Tmemnmmbjeamwmpeﬁﬂonfmwhkh
regulation would be necessary; and (2) whether the foreseeable evolution of the
interexchange market may alter existing competitive conditions, for example through
mergers, such that reclassification of AT&T would not be appropriate.® API, bowever,
ugues&ndwCummissionnhudypossm:mfﬁcieﬂmmdmmlvethﬁsmof
AT&T's regulatory status.** IDCMA requests that a two-year deregulatory momtorium be
phcedonAT&TiftheCommissionpmtsAT&T‘:modon,togllowmcCommissionto
gaherinfomaﬁonammemrkaphcemdmeimpuaofmchssifyingAT&Tinmis
market 4 NYNEX adds that, if AT&T is classified as non-dominam for interexchange
sewice,mentheCommissionsthahodechmthﬂtﬂmberpmvibnofhng-dimm

1 of Sec 6 ission’s Rulcs and Regulations (Secomx
iry, Docket No. 20828, Final Decision, 77 FCC 2d 384, 43940
(1980) (Qmmnn_m,m.urcczaso(ww),mmgmaspcczdm

(1981), aff'd sub nom. . 693
F.2d 198 (D.C. Cir. 1982), cert, denied, 461 U.S. 9389 (1983); o also 47 C.F.R. §

64.702.
41 CNS November 12, 1993 Comments at 5-6.

‘2 AT&T December 3, 1993 Reply Commeats at 9, n.14.
“® UTC November 12, 1993 Comments at 3-4.

“* API December 3, 1993 Reply Comments at 5.

= IDCMA June 9, 1995 Comments at 18-20.
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service are non-dominant and subject to streamlined reguiation.** ACTA and Ad Hoc IXCs
claim that the Commission may not relax its regulation of AT&T until it undertakes a cost-
benefit amlyns Finally, BellSouth claims that because AT&T is making certain voluntary
commitments, it is not truly being reclassified as a non-dominant carrier, but as a "semi-
dominant” carrier, subject to price regulation and tariff filing requirements somewhere
between those spplied to dominant and non-dominant carriers.® It thus argues that the
Commission must institute a rulemaking if it wishes to create a pew classification under

which to regulate AT&T.*
(2)  Discussion

151. This is not a rulemaking proceeding. Rather, AT&T's motion amounts to a
lequeuforndechnmymhn;ﬂmAT&Tmldubngetbechmﬁedundommm
carrier within the Commission’s existing rules and policies. The fact that we declared

AT&T dominant in the rulemaking proceeding that established our generic Competitive
Carrier rules and policies does not make that declaration a rule. First, it is not codified in

our rules. Second, while portions of the First Report and Ortder are in the nature of
uncodified rules, the decision to declare AT&T dominant was an application of the rules and
policies adopted in the First Report and Order to a specific entity, ATAT. The declantion
ofdunhnneemprdin;AT&Tmmadjudiuﬁvedecizim,mamleofm
applicability. In any event, we note that we bave in fact received broad public comment on
ATAT's request. ™ Thus, we rejoct UTC's call for a “full investigation” through a
rulemaking proceeding, as we atready have a full and adequate record before us.

152. We reject IDCMA'’s request that a two-year moratorium be piaced on AT&T's
reclassification. As previously discussed, we find, based on the record evidence, that AT&T
Iacks market power in the interstate, domestic, interexchange market. In addition, as
previously discussed, AT&T has offered voluntary commitments that are intended to serve as
*transitional” armangements that will address concerns raised in the record about the short
term. We belicve these commitments may alleviate these concerns during this period of
regulatory transition. More importantly, we intend to initiate a proceeding to consider

4% NYNEX June 9, 1995 Comments a1 2.

411 ACTA November 12, 1993 Comments at 2; Ad Hoc IXCs November 12, 1993
Comments at 4.

43 peliSouth October 5, 1995 Ex Pante Letter at 2-3.

*Id

o0 of Chisholm v. FCC, 538 F.2d 349, 365 (D.C. Cir. 1976), coxt. denied, 429 U.S.

890 (1976) (“Such empty formality is not required where the record demonstrates that
the agency in fact has had the benefit of petitioners’ comments®).
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whether, in light of our conclusion that no carrier is dominant in the domestic long-distance
market, we need to modify our existing regulatory scheme for interexchange carriers.

153.  We likewise reject the argument of ACTA and Ad Hoc IXCs that we cannot
reclassify AT&T until we have completed & cost-benefit analysis. In this proceeding, we are
simply considering whether AT&T still possesses market power in the domestic long-distance
market; nooostbeneﬁtanalymnsrequuedhere since that analysis was conducted in the

Competitive Caryier orders

154.  In the Fifth Repont and Order, the Commission stated that, if BOCs were
allowed to provide long-distance services, “we would regulate the BOCs’ interstate,
interLATA services as dominant until we determine what degree of separation, if any, would
be necessary for BOCs or their affiliates to qualify for nondominant regulation.**' As BOCs
are currently prohibited from providing long-distance services by the MFJ, we have made no
determination about the degree of separation, if any, needed for BOCS and their affiliates to
be declared non-dominant. This issue is beyond the scope of this proceeding and we
therefore reject NYNEX's argument that, if AT&T is declared to be a non-dominant carrier,
we should declare all providers of long-distance services to be non-dominant.

155. We also reject BellSouth’s claim that AT&T's voluntary commitments create &
"semi-dominant” carrier classification that can be created only via rulemaking. As stated
above,” our conclusion that AT&T is non-dominant is not based upon the voluntary
commitments offered by AT&T in its September 21, 1995 Ex Parte Letter (as clarified in its
October 5, 1995 Ex Parte Letter), but on the economic information in this record regarding
AT&T's position in the overall relevant market. The voluntary commitments assuage
concems raised in the record about the impact of AT&T s reclassification peading our
further examination of the state of the interexchange market. AT&T's independent voluntary
commitments do not, however, create a new carrier classification.

d. Miscellaneous Issues

(1)  Pleadings

156. MCI argues that reclassification of AT&T as a non-dominant carrier should be
subject to certain conditions. These conditions include: (1) “general availability”
requirements, whereby each tariffed ATAT product must be available to users other than the
customer for whom the offering was designed; (2) prohibitions on resale restrictions by
AT&T; (3) a requirement that ATAT unbundle transmission services and equipment; (4) a
prohibition against AT&T's use of patent rights to impede long-distance competition; and (5)

“ Fifth Report and Order, 98 FCC 2d at 1198 n.23.
“? See supna pana. 37.
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a requircment that AT&T obtain access services under the same terms and conditions as its
competitors. *

157. CSE dismisses the claim that AT&T's actual or claimed ownership of patents
could inhibit competition.*** Assuming AT&T does hold patents in crucial equipment, CSE

that there is a maximum amount customers arc willing to pay for long-distance service
produced using the patented equipment or process and that AT&T cannot use its control over
patents to gain monopoly profits in excess of those associated with the patents themselves.

158.  MCI responds that AT&T has the power 10 extract license paymeats and
thereby erect competitive barriers for its smaller competitors. MCI contends that because
mmpahonumuupetheconhudmhnposed,AT&T‘sabﬂhymexmpawmﬁghu
0 as to raise competitors’ cost, amounts 1o de facto control in the affected market.

159. lDCMAugnesthn.asacondiﬁmtodaeguhﬁn;AT&T,theCommission
should: (1) require AT&T to comply with all regulations currently applicable to AT&T;”
and (2) require ATAT to comply with all applicable nonstructural safeguards, such as
network information disclosuse, customer proprietary network information, cost allocation
and affiliate transaction rules.”® AT&T argues in response that the obligations IDCMA
references "will apply, or not, isrespective of AT&T's classification so they do not raise any
issues that need to be addressed here. **”

8 MCI November 12, 1993 Comments at 11-18; MCI Junc 30, 1995 Reply Comments
at 1-2; see alsg Sprint December 3, 1993 Reply Comments at 3; Sprint June 30, 1995
Reply Comments at 3.

4% CSE Junc 9, 1995 Comments at 7.
_‘”m.ﬂ7—8.

4% MCT June 30, 1995 Reply Comments at 7; gec also Sprint June 9, 1995 Comments at
4. ‘

<7 IDCMA June 9, 1995 Comments at 13.

4% 14 at 16-17. IDCMA also claims that AT&T, by offering InterSpan Frame Relay
service on a non-regulated basis, is violating current Commission regulations. Id, at
13-14.

@ AT&T June 30, 1995 Reply Comments at 34-35.
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(2)  Discussion

160. 'We do not believe it necessary or desirable to impose the proposed conditions
on ATi&'I.'. Reclassification of AT&T will bave the effects described in paragraph 12 above.
neFm Commission decisions and regulations that will continue to apply to a non-
dominant AT&T (which include, inter alia, the referenced nonstructural safeguards), as well
as lhe complaint and eaforcement processes, are adequate to prevent AT&T from engaging in
the kinds of practices that the proposed conditions are aimed at preventing. In addition, as
AT&_:T states, the referenced currently applicable rules will continue to apply to a non-
dommn{t AT&T, as will the Computer II requirements, including those regarding the
unbundling of basic and enhanced services.*’ We also find no basis for concluding that
AT_&:X‘ pateats should preciude us from finding AT&T non-dominant. Even assuming the
vahdxgyofAT&T'spnum, 0o party has shown that these patents havé had or will have any
material effect on the functioning of a competitive market.

e RBOC Entry Into the Interexchange Market
(1)  Pleadings

161.  The Joint Bell Companics, CSE and Ameritech argue that the Commission
shqu}dnotgnnt AT&T's motion. Rather, they urge us to act on the RBOCs’ rulemaking
petition to allow RBOC eatry into the long-distance market.*! WilTel disagrees with the
Jom}Be}lCompania' comments, arguing that the proper regulatory response to AT&T's
motion is to allow local exchange carriers into the intcrexchange market.** WilTel argues
MtheﬂCommuswnshouldinﬂudpmsewemguhmrynfeguudsﬂmhvepetmiued
compenuonwdgvelop.“’ Sprint counters that the issues raised by the RBOCs are outside
the scope of the instant proceeding and are irrelevant until the MF] is revisad.

) Discussion
162. We agree with Sprint that the arguments made by the RBOCs are beyond the

scope of this proceeding. Indeed, this Commission lacks the authority to address the
RBOCs" request to enter the interstate long-distance market. Furthermore, the decision on

“° See Computer IF, 77 FCC 2d 384.

“! Joint Bell Companies November 12, 1993 Comments at 2; CSE June 9, 1995
Comments at 11; Ameritech December 3, 1993 Reply Comments at 2.

“? WilTel December 3, 1993 Reply Comments at 5.
“Id
4 Sprint June 30, 1995 Reply Comments at 4-5.
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whether RBOCs should be allowed into the long-distance market is not relevant o the issue
of whether AT&T should be classified as non-dominant.

V. CONCLUSION

163. In light of the above, we conclude that AT&T has demonstrated that it lacks
market power in the overall interstate, domestic, intercxchange market, and accordingly we
grant AT&T’s motion for reclassification as a non-dominant carrier. We also accept all of
the voluntary commitments stated by AT&T in its September 21, 1995 Ex Panie Letter (and
clarified in its October 5, 1995 Ex Pane Letter), and order AT&T's compliance with those
commitments as stated in its letters. We note that AT&T's failure to comply with its
commitments may result in the imposition of fines or forfeitures upon AT&T (pursuant to
Section S03(b) of the Act) or a revocation of its licenses (pursuant to Section 312(a) of the
Ac1).*® In addition, we will reject as unreasonable on its face any tariff filing that
contravenes AT&T's commitments. AT&T remains bound by the Act and our rules, and the
Commission remains committed to enforcing those rules through our investigation and
complaint procedures.

164. Our reclassification of AT&T as non-dominant will result in the removal of all
of its domestic residential services from Basket 1, 800 directory assistance service from
Basket 2, and analog private line service from Basket 3, leaving AT&T's international
services in Basket 1. Consequently, adjustments will have to be made to AT&T's AP1, PCI,
and certain SBIs for Basket 1. We delegate authority for making the necessary adjustments
to the Common Carrier Bureau.

165. Our decision in this Order relieves AT&T of the reporting requirements now
imposed on dominant carriers. AT&T will instead be subject to the same minimai reporting
requirements that apply to non-dominant interstate common carriers. Currently, interstate
common carriers with annual revenues in excess of $100 million are required to report their
total annual revenues and their total investment. This report allows the Commission to track
market shares on an annual basis. We expect that, in the absence of the more detailed
information we have collected in the past from AT&T, this information may need 10 be
slightly augmented in order to provide us with the information we will need to easure that
the industry continues to be highly competitive. We delegate to the Chief, Common Carrier
Bureau, the task of determining what additional information should be collected from
interexchange carriers, and of establishing an appropriate reporting requirement subject to
approval by thie Office of Management and Budget under the Paperwork Reduction Act. We
expect any such requiremest to be limited and non-burdensome.

“5 See 47 U.S.C. §§ 312(a) and 503(b); Revoc <.,
76FCC2d465(19w),lﬂdebm.M 673F2d1363
(D.C. Cir. 1982) (common carrier license revoked based on carrier's deliberate

misrepresentation to the Commission).

3356

166. AT&T’s share of interstate calling is published quarterly and has provided a
useful indication of the rapidly increasing competition in the interstate market.*® We believe
this information should continue to be available until the Common Carrier Bureau has
determined what additional information, if any, should be collected from interexchange
carriers. Accordingly, we direct AT&T to continue to report its interstate access minutes as
it has done since 1986.4

167. In order to ensure an orderly transition, this Order will be effective 30 days
after its release.

168. Finally, as noted above, we intend to initiate a new proceeding to identify -
specific areas of the interstate, domestic, interexchange market that may raise policy
concerns, and if there are any, to seck comment on possible remedies. In addition, we will
closely monitor all of the areas where AT&T has made voluntary commitments. To the
extent necessary or appropriate, we will institute proceedings to continue to protect
consumers.

V1. ORDERING CLAUSES

169.  Accordingly, it is HEREBY ORDERED that AT&T's motion for
reclassification as a non-dominant carrier in the market for interstate, domestic,
interexchange telecommunications services under Part 61 of our rules is hereby GRANTED.

170. IT IS FURTHER ORDERED that AT&T shall comply with the commitments
contained in its September 21, 1995 ¢x pagne letter from R. Gerard Salemme, Vice President-
Government Affairs, to Kathieen M. H. Wallman, Chief, Common Carrier Bureau, Federal
Communications Commission (and clarified in AT&T's October 5, 1995 gx parte letter from
R. Gerard Salemme, Vice President-Government Affairs, to Kathleen M.H. Wallman, Chief,
Common Carrier Bureau, Federal Communications Commission), and which are summarized
in this Order in Appendix C.

171. IT IS FURTHER ORDERED that AT&T’s motion for reclassification as a
non-dominant carrier in all international markets under Part 61 of our rules is hereby
DEFERRED.

4 See, .8, IAD 1995 Long Distance Market Share Report.

”mWom‘mdmwuoﬁgimnymbﬁsbedbymrﬁmAMmlpﬁn,
Chief, Common Carrier Bureau, to D.J. Culkin, Corporate Vice President, AT&T,
dated October 13, 1986. The reporting requirement was later reduced in a letter from
Peyton L. Wynns, Chief, Industry Analysis Division, dated October 23, 1987.
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172. IT IS FURTHER ORDERED that this Order will become effective 30 days
after its rejease.

FEDERAL COMMUNICATIONS COMMISSION

William F. Caton
Acting Secretary
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APPENDIX A

Ad Hoc IXCs (Ad Hoc IXCs)

Ad Hoc Telecommunications Users Commitiee (Ad Hoc Committee)

Affinity Network, Incorporated (ANI)

Alascom, Inc. (Alascom)

The State of Alaska (Alaska)

Alaska Telephone Association (ATA)

America's Carriers Telecommunications Association (ACTA)

American Petroleum Institute (API)

AT&T Corp. (AT&T)

Ameritect Operating Companies (Ameritect)

Anchorage Telephone Utility (ATU)

Bell Atlantic Corporation, BellSouth Corporation, Pacific Telesis Group and SBC
Communications, Inc. (BOCs)

Capital Network Systems (CNS)

Citizens for a Sound Economy (CSE)

Competitive Telecommunications Association (CompTel)

Custom Network Service Users Group (CNSUG)

Eastern Telecom Corporation (ETC)

Enterprise Telecom Services, Inc. (ETS)

Bureau of Economics, Federal Trade Commission (BOE/FTC)

The Furst Group, Inc. (TFG)

GE Capital Communication Services Corporation (GE Exchange)

General Communications, Inc. (GCI)

The State of Hawaii (Hawaii)

Ruth K. Kretchmer, Commissioner, Illinois Commerce Commission (Illinois Commerce
Commission)

Independent Data Communications Manufacturers Association (IDCMA)

International Business Machines Corporation (IBM)

LDDS Communications, Inc., d/b/a LDDS Metromedia Communications (LDDS)

LinkUSA Corporation (Li.nkUSA)

The Maryland Office of People’s Counsel (MPC)

MC] Telecommunications, Inc. (MCI)

National Rural Telecom Association, National Telephone Cooperative Association,
Organization for Protection and Advancement of Small Telephone Companies and
United States Telephone Association (LEC Joint Commenters)

NYNEX Telephone Companies (NYNEX)

PhoneTel Technologies, Inc. (PhoneTel)

Public Service Enterprises of Pennsylvania, Inc. and New Enterprise Wholesale Services
(PSE/NEWS)

Oncor Communications, Inc. (Oncor)

SDN Users Group (SDN)

Sprint Communications Company, L.P. (Sprint)

SP Telecom (SP Telecom)
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